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APRIL TERM, 1930 


No. 5108 


JAMES STEWART & COMPANY, INC., et ai|, 

Appellants, 

j 

vs. | 

LIBERTY TRUST COMPANY, a Corporation, 
Trustee, et al., Appellees. j 


I 


BRIEF ON BEHALF OF APPELLEES, 


The Hartford Accident & Indemnity Company, 
Corporation; 


a 


Maryland Casualty Company, a Corporation; 


Metropolitan Casualty & Insurance Company of New 
York, a Corporation. 


Statement of the Case. 


Some time prior to the year 1925 one Albert |0. 
Hagar, a resident of Boston, Mass., conceived the idea 


lk 
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that it would be a good business venture to acquire the 
real estate at the corner of Fifteenth Street and New 
York Avenue, Northwest, in this city, and to build 
thereon a large office building. For the purpose of 
carrying into effect this idea, there was created what 
is familiarly known as a “Massachusetts trust’', which 
trust was known as “The Washington Central Trust”, 
of which Albert 0. Hagar, William M. Wadden and 
Robert M. Burnett were, for the time being, trustees. 
Being without funds wherewith to go forward with the 
acquisition of the necessary land and the erection of the 
proposed building, it became necessary to devise ways 
and means to finance the project. To this end, ar¬ 
rangements were made with Coffin & Burr, Inc., dealers 
in bonds and securities, who, in association with W. H. 
Xewbold’s Son & Co., engaged in a similar business, 
agreed to underwrite a bond issue of $3,300,000, the 
bonds to be secured by first mortgage upon the prop¬ 
erty under which mortgage the National Shawmut 

» 7 w V.' 

Bank of Boston was to be the trustee. Similar arrange¬ 
ments were made with the City Central Corporation, 
who, in conjunction with Richardson, Hill & Co., 
bankers, agreed to underwrite a bond issue of $800,000, 
the bonds to be secured by a second mortgage on the 
property, under which mortgage the Liberty Trust 
Company of Boston, Massachusetts, was to be the 
trustee. 


These plans were effectuated by the execution of 
various instruments consisting of a declaration of 
trust creating the Washington Central Trust, loan 
agreements respecting the first and second mortgages, 


first and supplemental mortgages securing the $3,300,- 
000 bond issue, and second and supplemental nport- 
gages securing the $800,000 bond issue. 

The lenders of the monies secured by these respec¬ 
tive mortgages exacted of the Washington Central 
Trust, owner of the property, bonds guaranteeing; the 
completion of the building in accordance with plans 
and specifications, and accordingly a bond in the 


sum 


of $1,200,000, with the Hartford Accident and Indem¬ 
nity Company, the Maryland Casualty Company, and 
the Metropolitan Casualty and Insurance Company of 
New York as sureties, was given by the owner of} the 
property, the obligee in the bond being the National 
Sliawmut Bank of Boston, trustee under the first njort- 
gage, and another bond in the sum of $300,000 witlj the 
same sureties was given by the owner, the obligde in 
the bond being the Liberty Trust Company, trustee 
under the second mortgage. 

A firm of architects in Boston, Messrs. Coolidge, 
Shepley, Bulfinch and Abbott, were selected as the 
architects of the building, and they prepared the plans 
and specifications from which the building was erecjted. 

A contract was entered into by the owner on Sep¬ 
tember 13, 1926, some months after all of the bends 
secured by the respective mortgages on the property 
had been sold to the public, with James Stewart and 
Company, Inc., for the erection of the building. This 
company entered upon its work, and completed the 
building in December, 1927. At the time of its c^m- 
plot ion, there was a balance due James Stewart and 
Company, Inc., of approximately $200,000. For its 
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claim it subsequently filed a mechanic’s lien, which lien 
was established in an equity proceeding inaugurated 
by the lienor for that purpose. 

It came to pass that the Washington Central Trust, 
owner of the property, defaulted in the payments due 
by it and in the performance of its obligations and 
covenants under both the first and second mortgages 
on the property. 

On March 29, 192S, the Liberty Trust Company filed 
in the Court below a bill in equity to foreclose the sec¬ 
ond and supplemental mortgages of June 1, 1925, and 
April 1. 1926, securing the bond issue of $S00,000 (R., 
p. 2). To this bill there were made parties defendant 
the trustees for the time being of the Washington Cen¬ 
tral Trust, the Washington Central Trust, the National 
Shawmut Bank of Boston, trustee under the first and 
supplemental mortgages of June 1. 1925, and April 1, 
1926, securing the bond issue of $3,300,000, certain 
mechanic's lien holders, including James Stewart and 
Company. Inc., and Coolidgo, Shepley, Bulfinch and 
Abbott, the architects of the building. 

On May 10, 1928, James Stewart and Company, Inc., 
filed its answer to the bill, in which answer it incor¬ 
porated an alleged “counter-claim" (R., p. 140). In 
this alleged “counter-claim", after setting forth the 
proceedings had in the cause and its claim for a bal¬ 
ance of approximately $200,000, it was asserted that 
the purchase of the property and the building of the 
Washington Building was a joint enterprise on the 
part of the trustees of the Washington Central Trust, 
owner of the property: Coffin & Burr, Inc., described 


as the lenders of the money under the mortgages secur¬ 
ing the bonds aggregating $3,300,000; the National 
Shawmut Bank of Boston, as trustee under the ijaort- 
gages or deeds of trust securing said bonds; City 
Central Corporation, lenders of the money undeif* the 
deeds of trust or mortgages securing the bonds aggre¬ 
gating $S00,000, and the Liberty Trust Company, trus¬ 
tee under said mortgage. It further asserted the claim 
that the bonds issued under the various mortgages 
were issued for less than their face value and, in. any 
event, were valid liens on the property only t<^ the 
extent that money was actually received by the o^vner 
for such bonds. 

It further asserted the claim that, under thei ar¬ 
rangements between it and all of those engaged inj the 
so-called joint enterprise, as general contractorj for 

i 

the construction of the building, it was to be secured 


for the payments to which it was entitled upon a 


1 of 


the property and assets of the owner, Washington <pen- 
tral Trust; that Coffin & Burr, Inc., as lenders of the 
money secured by the first mortgage, was to retail in 
its hands $198,000 until after the expiration of 93 (lays 
from and after the completion of the building jand 
until it should be furnished with a certificate of the 

i 

architects of the fact and date of completion of j the 
building, free and clear of liens for labor and material, 
or that the application of the amount so retained as 
final payment to the builder, or part thereof, would 
clear the building of such liens; that no such certifi¬ 
cate had been issued and that the amount retained was 
applicable to the liquidation of its lien; that because 
2k 
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the various parties were engaged in a joint enterprise 
and because of the provisions of the loan agreements, 
mortgages, etc., it was entitled to have decreed in its 
favor an equitable lien for the balance due it superior 
to the liens by way of mortgage or otherwise of any 
of the parties to said joint enterprise, and of all per¬ 
sons claiming under them with knowledge, actual or 
constructive, of its rights. 

Though the surety companies, sureties upon the 
bonds given by the owner of the property to the trus¬ 
tees under the respective mortgages, were not parties 
to the bill filed by the Liberty Trust Company, trustee 
under the second mortgage, nor parties to the counter¬ 
claim filed by the Shawmut National Bank of Boston, 
trustee under the first mortgage, to which reference 
will hereafter be made, nevertheless in the alleged 
“counter-claim” tiled by James Stewart and Company, 
Inc., it undertook to make such surety companies par¬ 
ties defendant, and alleged that the bonds were exe¬ 
cuted and delivered by the trustees of the Washington 
Central Trust as parties to the said joint enterprise 
and were given to the obligees therein named to insure 
the consummation of the objects and purposes of the 
joint enterprise; that notwithstanding the fact that 
the respective obligees for several months past and 
then had the right to demand and receive from the 
principals and sureties upon the bonds the full or 
substantial part of the penalties thereof, which may 
or should be applied in the reduction of the liens of 
their mortgages, and that notwithstanding the fact that 
it and other persons asserting liens for labor and 
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material which went into the construction and equip¬ 
ment of the building have no other security thap the 
property of the joint enterprise, including said build¬ 
ing, the said obligees had not, nor had either of tjhem, 
sought to recover upon said bonds; and that before 
the Court should grant the prayer of the plaintiff’s 
bill for a foreclosure of its mortgage and lend iti aid 
in the enforcement of the liens of the parties purport¬ 
ing to be secured by the mortgages, it should require 
said mortgagees to enforce their rights under the b^nds 
and thus reduce pro tan to the amount for which they 
may hold the said building as security for theij* in¬ 
debtedness. 

The alleged “counter-claim” prayed that the C<|>urt, 
by its decree, would declare it entitled to an equitable 
lien upon the Washington Building and upon all ojther 
property and assets of the joint enterprise for! the 
amount due it, and further declare that such lienjhad 
precedence over any and all other liens of any ofl the 
other parties to the suit asserting liens upon the build¬ 
ing, property and assets by way of mortgage or other¬ 
wise, such lien in its favor to be foreclosed in $uch 
manner as to the Court might seem just and proper; 
that in the event the Court should determine it (was 
not entitled to the equitable lien sought as aforesaid, 
the parties to the joint enterprise be required to! ac¬ 
count as to all monies actually loaned under the mort¬ 
gage, and that the Court determine the amounts which 
are lawfullv secured bv said mortgages and also!the 
rights and priorities of liens of such of the parties to 
the suit as may be found to have liens, legal or equi- 
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table, upon the property involved; that the Court de¬ 
clare the aforesaid suretv bonds and the liabilitv of 
the principals and the sureties thereon to be equitable 
assets of the joint enterprise, and particularly those 
parties thereto referred to as the lenders in the loan 
agreements, and that said parties, through the obligees 
in the bonds, be required to seek, demand and recover 
the amounts due and payable by the principals and 
sureties iupon the bonds, or, in the alternative, that 
the cause be referred to the Auditor of the Court to 
ascertain and report the amounts justly due and pay¬ 
able to said parties under said bonds, and, upon the 
filing of said report, that a decree be entered for the 
amounts found to be due against the aforesaid princi¬ 
pals and sureties, in favor of the party or parties to 
the suit iwho may be found to be entitled in equity 
and good conscience thereto. 

On June 11, 1928, the National Shawmut Bank of 
Boston, as trustee under the first and supplemental 
mortgages securing the bond issue of $3,300,000, in a 
cross-bill or counter-claim incorporated in the answer, 
prayed for a foreclosure of the mortgage and supple¬ 
ment thereto under which it was trustee, for the bene¬ 
fit of the bondholders secured thereby. Various new 
parties were made by this counter-claim, including ten¬ 
ants of ithe Washington Building, mechanic’s lien 
holders, and others. The surety companies, sureties 
upon the bonds aforementioned, were not made parties 
thereto (R., p. 319). 

Upon the filing of the answer and alleged “ counter¬ 
claim’ ’ by James Stewart and Company, Inc., and the 
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i 

i 

i 


service of process thereon upon the three surety com¬ 
panies aforesaid, they severally appeared specially by 
counsel and moved to quash such process upon the fol¬ 
lowing grounds: 

1. That said process was improvidently issued. 

2. Because it is not a party to said cause and 
therefore is not amenable to such process. 

i 

3. Because no answer filed by it pursuant to 
the command of said process could create an^ is¬ 
sue justiciable herein. 

4. Because as a matter of law, no counter¬ 
claim against the plaintiff is set out in the answer 
of said James Stewart and Company, Inc. 

5. For other reasons apparent on the face of 
the record herein. 

(R., pp. 530, 533.) 

i 

The Court having overruled said motions (R., p. 550), 
the surety companies then filed a motion to dismiss \he 
counter-claim of James Stewart and Company, life., 
upon the following grounds: 

1. Because no facts are set forth therein con¬ 
stituting, as a matter of law, a counter-claim 
against the plaintiff in said bill. 

2. Because no answer filed by them, or either 
of them, to said answer and cross-bill or counter¬ 
claim, could produce any issue justiciable 
therein. 

3. Because their liability, if any, or the lia¬ 
bility of either of them, is a question between 
them and the obligee in the bond referred to in 
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said answer and cross-bill or counter-claim, and 
not between them, or either of them, and the said 
James Stewart and Company, Inc., and they are 
entitled to have said question of liability, if any, 
determined on a direct issue between them and 
the obligee in said bond. 

4. Because no determination of the question of 
their liability under said bond on an issue joined 
upon said answer and cross-bill or counter-claim 
of said James Stewart and Company, Inc., would 
be final and conclusive upon the obligee in said 
bond; and they would still be liable to an action 
upon said bond by said obligee. 

5. Because they are entitled to a trial by jury 
upon the question of their liability, if any, upon 
said bond; and cannot be deprived of said right 
as sought in and by said answer and cross-bill 
and counter-claim of said James Stewart and 
Company, Inc. 

6. Because they are not parties to this cause 
and have not been properly made parties 
thereto; and therefore the Court is without ju¬ 
risdiction to hear and determine the question of 
their liability, if any, as sureties upon said bond. 

7. For other reasons apparent upon the face 
of the record herein. 

(R., pp. 602-603.) 

This motion was overruled by the Court (R., p. 633) 
and thereupon the surety companies filed answer to 
the answer and alleged counter-claim of James 
Stewart and Company, Inc., which will be found at 
pages 634 to 638 of the Record. 
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After reserving in the answers their rights sought 
to be protected by the motion to quash the process, 
and by the motion to dismiss the alleged counter-claim, 
the answer set up that they were not parties to the 
original bill filed in the cause, had never been served 
with process to answer said bill, and had never b£en 
furnished with a copy thereof; they denied the aver¬ 
ments of said counter-claim respecting the alleged jqint 
enterprise; denied that the contract with James Sibw- 
art and Company, Inc., was entered into on behalfj of 
the so-called joint enterprise; they admitted surety¬ 
ship upon the bonds in question, but they denied that 
said bonds were given to the obligees named therein 
to insure the consummation of the objects and ppr- 
poses of the so-called joint enterprise, of which tljey 
had no knowledge. They denied that they had been 
paid the full amount of the premiums due on said 
bonds, and that the respective obligees therein had, 
prior to the filing of said answer, or ever will ha^e, 
the right to demand and receive from them the full lor 

I 

a substantial part of the penalties of said bonds. Thjey 
denied that the balance claimed by said James Stewart 
and Company, Inc., was due for work done by jit 
under its contract for the erection of said building ajid 
asserted that a large part or portion of the amoujnt 
claimed was for work done and materials furnish 
outside of and not called for in the plans and specific 
tions for the erection of the building. The answ 
further asserted that since the filing of the counter¬ 
claim by James Stewart and Company, Inc., the Na¬ 
tional Shawmut Bank of Boston, the obligee in tlae 


d 

a- 

r^r 
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bond for $1,300,000, had instituted suit against them 
upon said bond in the City of Philadelphia, State of 
Pennsylvania; and again asserted the rights claimed 
by them in the motion to quash the process served upon 
them and in the motion to dismiss the alleged counter¬ 
claim of James Stewart and Company, Inc. 

Various other pleadings were filed in the cause, 
which will be found in the Record, but we do not be¬ 
lieve it necessarv to refer to but one of these in con- 

•» 

nection with a determination of the issues involved. 

Just prior to the closing of the testimony in this 
case at the trial, there was filed on behalf of Stewart 
and Company, Inc., an amendment to its answer and 
alleged counter-claim, wherein it is alleged with re¬ 
spect to the surety bonds referred to in paragraph 
12 thereof, that it was informed by Albert O. Ilagar, 
one of the representatives of the joint enterprise re¬ 
ferred to in the said answer and counter-claim, with 
whom its contract for the erection of the building in 
question was negotiated, and during the negotiations 
leading thereto, and by Coffin & Burr, one of the parties 
to said enterprise, first, of the existence of said surety 
bonds and of the character thereof; and second, that 
the same were completion bonds and not merely to 
indemnify the obligors therein named, and that it was 
further informed by said Ilagar, acting in the capacity 
aforesaid, that this defendant was intended to be and 
was fully protected thereby for the full payment to it 
for the construction of said building under its contract; 
and this defendant says that it was induced to and did 
enter the said contract in reliance upon the repre- 
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6entations aforesaid, and has always relied upon; said 
representations and the promises and obligations in 
said bonds contained, for the payment to it by the 
principals and sureties therein for the work and ma¬ 
terials furnished by this defendant in the construction 
of said building under its said contract (R., pp. 656- 
657). 

The only testimony offered in support of thes^ be¬ 
lated averments was the testimony of one Harry G. 
Watts, Vice-President of Janies Stewart and Company, 
Inc., who testified that in September, 1926, he jwas 
with said company in the capacity of Assistant t<^ the 
President; that he negotiated the contract betweeii his 
company and the trustees of the Washington Ceijtral 
Trust for the erection of the Washington Building; 
that about April, 1926, his company was asked to figure 
upon the building; that the details of the proposed 
contract had been discussed with the architects and 
with Mr. Hagar (since deceased), and he had no Con¬ 
versations with any other persons connected with the 
Washington Central Trust; that Hagar represented 
himself to the witness as representing the trusteed of 
the Washington Central Trust, and witness understood 
in their negotiations that Hagar was such representa¬ 
tive ; that* prior to the entering into the contract hnd 
sometime between the latter part of April and the 25th 
of September there were a number of conferences with 
Hagar in which witness was endeavoring to be assured 
by him how lie was going to be paid for the building 
if witness’ company took the contract; that Hagar 
showed him his financial set up, that is, his plan of 

3k I 
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financing with his $3,300,000 first mortgage and the 
$800,000 second mortgage, and the $1,700,000 or $1,800,- 
000 preferred stock; also what it was going to cost; 
that at that time Hagar stated to witness he had a 
completion bond which witness asked to see, but Hagar 
did not have the original; he did however show wit¬ 
ness a copy of the first mortgage agreement in which 
that bond was mentioned, and also showed him the 
Collin & Burr circular in which the completion bond 
was mentioned, and with that assurance, witness recom¬ 
mended to his company that the contract be signed. 
The witness further identified the first mortgage or 
deed of trust as the instrument which Hagar had ex¬ 
hibited to him and read therefrom certain provisions 
of the mortgage to which witness said Hagar had di- 
rected his attention. Witness also identified a Collin 
& Burr circular (which was a circular issued by Coffin 
& Burr, Inc., offering for sale to the public the bonds 
secured by the first mortgage on the property) also 
exhibited to him by Hagar. 

Witness further testified that after he was convinced 
that there was a completion bond in the amount of 
$1,200,000 lie was satisfied to recommend the signing 
of the contract by his company; that Hagar also made 
the statement during the negotiations leading up to 
the contract, that he had sold all of the preferred 
stock except a reserve which was to be held for con¬ 


version and $100,000 in addition thereto. WTtness also 
identified a circular issued bv Whitnev, Cox and Com- 
pany issued for the purpose of advertising for sale the 
preferred stock of the Washington Central Trust; that 
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during his talks with Hagar there was no suggestion 
of other protection to Stewart and Company, Inc., for 
payment of the erection of the building and witness de¬ 
pended upon the surety bonds referred to and the finan¬ 
cial set up shown him by Hagar, for their payment, and 
upon Hagar’s assurance that he had sold the preferred 
stock; that when lie had secured all of the information 
which he sought with respect to the project and the 
erection of the building, lie took the matter up! with 
other officers of his company with a view to determin¬ 
ing whether the company would enter into the contract 
(R., pp. 907-912). j 

On cross-examination by counsel for the surety|com¬ 
panies, witness testified that Hagar never showed him 
the completion bond; that Hagar stated he had a jbond 
guaranteeing the completion of the building fnjie of 
liens and asked what did witness have to worry aljiout; 
that witness said to him “show me something so that 
I will be able to tell Mr. Stewart that 1 had seen a 
paper showing that there is such a bond”, and then it 
was that Hagar showed witness the first mortgage and 

the Coffin & Burr statement, both of them stating!that 

. ! . 

there was a completion bond furnished guaranteeing 
the completion of the building free of liens; tha|t he 
does not recollect that Hagar told him anything more; 
that Hagar did not tell witness in whose favor the 
bond ran (R., pp. 914-915). 

It is important to note that nowhere in the testimony 
of Watts does he at any time refer to the bond for 
$300,000 given under the second mortgage for the bene¬ 
fit of the holders of bonds aggregating $800,000 secured 
therebv. 
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The opinion of the Court below holding that the 
project in,question was not a joint enterprise and that 
James Stewart and Company, Inc., were not entitled 
to recover against the sureties upon the bonds in ques¬ 
tion will be found in the record at pages 1007 to 1023 
inclusive. 


On September 9, 1929, Stewart and Company, Inc., 
filed in the Court below 17 assignments of error (R., 
pp. 683-6S6) and on October 28, 1929, it filed 3 addi¬ 
tional assignments of error (R., p. 746). In the brief 
filed on behalf of Stewart and Company, Inc., 9 assign¬ 
ments of error are relied upon. In this connection it is 
important to note that assignments of error numbered 
8, 9, and 10 (R., pp. 684-685) assigning error on the 
part of the Court below in not holding that the project 
in question was a joint enterprise, are abandoned in 
this Court. The appellants, Coolidge, Shepley, Bul- 
finch and Abbott filed in the Court below on September 
20, 1929, 16 assignments of error (R., pp. 699-701), 


whereas in the brief tiled in their behalf in this Court 


only 8 assignments of error are set forth as relied 
upon. Assignments 8, 9, and 10 tiled in the Court be¬ 
low alleging error in the holding of the Court that the 
project did not constitute a joint enterprise are like¬ 
wise abandoned in this Court. 


ARGUMENT. 


The Court below was without jurisdiction to pass 
any decree affecting the rights of the surety com¬ 
panies. 

As pointed out in the statement of the case in this 
brief, and as shown by the record, the original bill 
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filed by the Liberty Trust Company as trustee under 
the second and supplemental mortgages had fpr its 
object the foreclosure of those mortgages. The surety 
companies were not parties to that bill. The counter¬ 
claim filed by the Shawmut National Bank of Bdston, 
trustee under the first and supplemental mortgages, 
had for its object the foreclosure of such mortgages. 
The surety companies were not parties thereto, j The 
surety companies were first attempted to be brought 
into the suit by the counter-claim filed by James 
Stewart and Company, Inc., and the only process ever 
served upon the surety companies in this case were 
the subpoenas to answer such counter-claim. 

The basis of this alleged counter-claim is that 
purchase of the property upon which the Washin 
Building stands, and the erection of the building 
thereon was a joint enterprise on the part of the Wash¬ 
ington Central Trust, owner of the property; the trus¬ 
tees for the time being of the Washington Central 
Trust; Coffin & Burr, Inc., described as lenders of! the 
money under the first and supplemental mortgage^ se¬ 
curing bonds aggregating $3,300,000; the National 
Shawmut Bank of Boston, as trustee under the mort¬ 
gages or deeds of trust securing said bonds; City Cen¬ 
tral Corporation, described as the lenders of the money 
under the second and supplemental mortgages secur¬ 
ing the bonds aggregating $800,000, and the Liberty 
Trust Company, trustee under said mortgage. It was 
further claimed that under the arrangements between 
James Stewart and Company, Inc., and all of th'pse 
engaged in the so-called joint enterprise, it was to be 
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secured for the payments to which it was entitled under 
its construction contract upon all of the property and 
assets of ithe Washington Central Trust, and that it 
was entitled to priority of payment of the balance due 
it over and above tlie mortgages securing the two bond 
issues, and over all other holders of mechanic’s liens 
against the property. 

So far as the surety companies are concerned, it was 
claimed that the obligees in the respective bonds were 
entitled to recover against the obligors thereunder and 
the sureties thereon, and that they should be required 
to seek, demand and recover such sums, or, in the alter¬ 
native, that the cause be referred to the Auditor to 
ascertain and report the amounts due and payable 
under said bonds, and that a decree be rendered ac¬ 
cordingly against the principals and sureties there¬ 
under. 

The onlv claimed authoritv for making the suretv 
companies parties to this alleged counter-claim is the 
provision of Rule 30 of the Federal Equity Rules, as 
amended. This rule is as follows: 


“Federal Equity Rule 30. 

“A nswer — Contents — Counterclaim. 

“The defendant by his answer shall set out 
in short and simple terms his defense to each 
claim asserted in the bill, omitting mere state¬ 
ments of evidence and avoiding general denials, 
but:specifically admitting, denying or explaining 
the facts upon which the plaintiff relies, unless 
he is without knowledge, in which event he shall 
so state, and this shall be treated as a denial. 
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Averments other than those of value or aipount 
of damage, when not denied, shall be deemed con¬ 
fessed, except as against an infant, lunatjc, or 
other person non compos and not under guardi¬ 
anship, but the answer may be amended, by teave 
of the court or judge, upon reasonable notice, 
so as to put any averment in issue, when justice 
requires it. The answer may state as many de¬ 
fenses, in the alternative, regardless of consist¬ 
ency, as the defendant deems essential to hijs de¬ 
fense. i 

‘‘The answer must state in short and simple 
form any counterclaim arising out of the trans¬ 
action, which is the subject matter of the suit, 
and may, without cross-bill, set up any set-off or 
counterclaim against the plaintiff which might be 
the subject of an independent suit in equity 
against him, and such set-off or counterclaim, 
so set up, shall have the same effect as a cross¬ 
suit, so as to enable the court to pronounce a 
final decree in the same suit on both the original 
and cross claims. | 

“When in the determination of a counterclaim 
complete relief cannot be granted without! the 
presence of parties other than those to the jbill, 
the court shall order them to be brought ill as 
defendants if they are subject to its jurisdiction. 
(Amended May 4,1925.) ” 

This rule is the same as Rule 29 of the Equity Rules 
of the (\>urt below, with the important exception, 
namely, viz: The (fourt below has never adopted| the 
amendment of May 4, 1925. Hence, the amendment 
cannot be held applicable to this case. 

Assuming, however, to the contrary, it is still Sub¬ 
mitted that under the provisions of the amendment to 
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the Rule the surety companies were not properly be¬ 
fore the Court, because the Rule provides that when, 
in the determination of a counter-claim, complete re¬ 
lief cannot be granted without the presence of parties 
other than those to the bill, the Court shall order them 
to he brought hi as defendants if they are subject to 
its jurisdiction. It is respectfully submitted that, 
under the provisions of this rule, before new parties 
can be brought in, two thing's must first exist: First, 
A determination bv the Court on the counter-claim that 
complete relief cannot be granted without the presence 
of parties other than those to the bill; and, second , 
An orderi of the Court directing them to be brought 
in as defendants. Neither of these things were done 
in this case, but, on the contrary, as heretofore stated, 
James Stewart and Company, Inc., in their so-called 
counter-claim made them parties thereto and brought 
them into the proceeding solely upon subpoena to an¬ 
swer the same. 

In the case of Rogert vs. Southern Pacific Company, 
285 Fed., 54, 57, it is said: 

“The present equity rule JO (201 Fed. v, 
118 C. C. A. v) has never been construed to 
megn that all suits between two parties must be 
consolidated under one title, or that the trial 

of ian original suit must be delaved until the 

• * • 

defendant can bring in every other possible 
matter of litigation * * V’ 

V. 


The alleged counter-claim sets forth no counter¬ 
claim against the plaintiff Liberty Trust Company. It 
may be that the Liberty Trust Company has a cause of 
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action against the surety companies, but, if si), the 
matter of such claim and the defenses theretj) are 
matters between the Liberty Trust Company and the 


non¬ 


surety companies. The question of liability or 
liability of the surety companies is not at all essential 
to a determination of the subject-matter of plaihtiff’s 
bill, viz., whether it is entitled to a foreclosure of the 
mortgages under which it is trustee. The suretvScorn- 
panics have no interest whatever in that matter and 
are in no wise concerned therewith. The question of 
their liability is entirely separate from and independ¬ 
ent of the subject matter of the bill, and is therefore 

i 

not properly the subject of counter-claim. 

In Clephane, Equity Pleading and Practice, at jpage 
311, it is said: 


“The new facts which it is proper to intro¬ 
duce into pending litigation by means of a (iross 
bill are such, and such only, as it is necessary 
for the court to consider in deciding the ques¬ 
tions raised in the original suit in order tp do 
full and complete justice to all the partie^ in 
respect to the cause of action on which plaintiff 
rests his right to equitable relief. If defendant 
in filing a cross bill attempts to go beyond this, 
and to introduce new and distinct matter not 
essential to the proper determination of the 
case put in litigation by the original bill,! al¬ 
though he may show a perfect right of action 
against either the plaintiff or one or more of 
his co-defendants, his pleading will not be a 
cross bill, but an original bill, and no decree can 
be entered on such matter. ” ! 




i 

i 





99 


In Stuart rs. Ilavden rt ah. 72 Fed., 402, 410, it is 
said: 


“A cross-bill is brought either to aid in the 
defense of the original suit or to obtain a com- 

V 1 

plete determination of the controversies be¬ 
tween tlie original complainant and the cross 
complainant over the subject-matter of the orig¬ 
inal hill. If its purpose is different from this, 
it is not a cross bill, although it may nave a 
connection with the general subject of the origi¬ 
nal bill. It may not interpose new controversies 
between codefendants to the original bill, the de¬ 
cision of which is unnecessary to a complete de¬ 
termination of the controversies between the 
complainant and the defendants over the sub¬ 
ject-matter of the original bill. If it does so, 
it becomes an original bill, and must be dis¬ 
missed, because there cannot be two original 
bills in the same case." 


In affirming this decision, the Supreme Court of the 

United States (1(>I) V. S. page 1), speaking through 

Mr. Justice Harlan, savs: 

% 

“The Circuit Court of Appeals correctly held 
that tin* cross-bill of Gruetter & Joers attempted 
to bring into this suit a new and independent 
controversv, in which the receiver of the bank 
had no interest, and which could be determined 
upon facts not material to the issue between 
the original plaintiff and Stuart. The Circuit 
Court of Appeals also held the cross suit to be 
objectionable upon additional and. we think, en¬ 
tire! v sufficient grounds." 


In Patton vs. Marshall, 173 Fed., 350, it is saidj: 

l 

“A cross-bill cannot introduce a new contro¬ 
versy which it is not necessary to be decided in 


pre- 
iis ‘a 


order to have a final decree on the case 
sented by the original bill. A cross bill 
proceeding to procure a complete determination 
of a matter already in dispute.’ ” 

i 

In Thurston vs. Big Stone Gap Improvement Com¬ 
pany, 86 Fed., 484, the Court says: 

“The scope of the bill in the main cau$e is 
the foreclosure of mortgage upon realty. ' Its 
prayer is decree for sale upon such foreclosure. 
The execution of and the default upon the mort¬ 
gage is admitted. The petition does not con¬ 
trovert any of these issues, nor does it resist 
the prayer for foreclosure. It sets up other 
facts and allegations looking to the conduct of 
the trustee. It seeks relief for itself against 
certain acts on the part of the trustee, alleged 
to bo illegal, wasteful, and improper, and prays 
a decree against the trustee in its own behalf 
therefor. This is wholly an independent flat¬ 
ter, growing, indeed, out of the mortgage trans¬ 
action, but by no means an essential considera¬ 
tion in determining whether or not it should be 
foreclosed. It introduces into the case new 
facts, new charges, new allegations, new ele¬ 
ments, and asks for totally different relief, in 
which the present defendant has no concern, and 
in which the petitioner alone under his proposed 
pleading will share. Kven were it to be mad|e a 
party, its allegations could not be considered, 
nor its relief be given under a cross bill. It 
would require an original and independent 
suit.” 
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In Fidelity Trust and Safety Vault Company vs. 
Mobile Street Railway Co., 53 Fed., 850, the bill was 
one filed by the trust company to foreclose a mortgage. 
Bondholders under the mortgage filed a petition in the 
nature of a cross-bill to recover damages against the 
trust company for improper execution of the trust. 
A motion to quash service of process was made, and 
in determining that motion, the Court savs: 


“A cross-bill can be sustained only on matters 
growing out of the original bill, and embraced 
in it. It cannot be used as a means of obtaining 
relief in respect to a cause of action wholly un¬ 
connected with the complainant's cause of ac¬ 
tion. * * 

“The purpose of the original bill in this case 
is to foreclose a mortgage executed by the de¬ 
fendant to the complainant as trustee for the 
holders of defendant's bonds. The petition in 
the nature of a cross bill, tiled by F. J. Gasquet 
and others of said bondholders, is chiefly for the 
purpose of recovering damages of the complain¬ 
ant for alleged negligent or improper execution 
of the trust, and by which it is claimed peti¬ 
tioners sustained large damages. This peti¬ 
tion presented as a cross bill offends against 
the well-settled rule which forbids the introduc¬ 
tion into such a bill of anv new and distinct mat¬ 


ter! not within the scope of the original bill. 
The matter set up in the cross-bill is not neces- 
sarv as a defense to the original bill, but is in- 
deed matter entirely foreign to the primary ob¬ 
ject of the bill. My opinion is that it is really 
an original, independent bill; that the substi¬ 
tuted service on it is invalid, and should be set 
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aside, and that the order authorizing such serv¬ 
ice was improvidently granted, and should be 
set aside.’’ j 

I 

The question of the liability, if any, of the surety 
companies upon the bonds upon which they are sureties, 
is a question which they are entitled to have deter¬ 
mined upon a direct issue or issues between them ^nd 
the respective obligees in the bonds. No such issuq or 
issues could be created by an answer filed by then| to 
the alleged counter-claim of James Stewart and Com¬ 
pany, Inc*., for, as heretofore pointed out, the surety 
companies are not parties to the bill filed by the 
Liberty Trust Company, trustee under the second ^nd 
supplemental mortgages, and obligee in the bond for 
$300,000, nor are they made parties to the counter¬ 
claim of the Shawmut National Bank of Boston, trus¬ 
tee under the first and supplemental mortgages, and 
the obligee named in the bond for $1,200,000. There¬ 
fore, it is respectfully submitted that no answer filed 
by the surety companies pursuant to the command of 
the process served upon them “to answer the answer 
and counter-claim of James Stewart and Company, 
Inc.,” would produce any justiciable issue between the 
surety companies and the Liberty Trust Company, 
plaintiff in the original bill. The determination of the 
liability, if any, of the surety companies upon an issfie 
between the surety companies and James Stewart aijd 
Company, Inc., would not be binding upon said obligees, 
and the surety companies might thus be put in the 
position of having to again litigate that question ijn 
an independent proceeding or proceedings 
by such obligees. 


instituted 
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That the determination of the question of the lia¬ 
bility of the surety companies upon the bond for 
$300,000 1 running to the Liberty Trust Company as 
obligee, was in no wise essential to a determination 
of the issue raised by its bill with respect to its right 
to a foreclosure under the second and supplemental 
mortgages securing the bond issue of $800,000, is 
clearly demonstrated by the record in this case, for, 
while the amendment to the alleged counter-claim of 
James Stewart and Company, Inc*., tiled almost at the 
close of the trial of the case below asserts that in en¬ 
tering into the contract for the construction of this 
building it relied upon the existence of this bond as 
well as the bond for $1,200,000 given for the benefit of 
the bondholders under the first and supplemental mort¬ 
gages, and that it was induced to enter into the said 
contract by reason thereof, and relied upon the pro¬ 
visions and obligations of the bonds for the payment 
to it of its contract price by the principal and surety 
on that bond, not one scintilla of evidence was offered 
by James Stewart and Company, Inc. as to any repre¬ 
sentations made to it respecting said bond, or of any 
reliance by it upon said bond or its provisions, or that 
it ever knew of its existence. 

The questions argued in this branch of our argument 
are raised by the motions to quash the process issued 
upon the alleged counter-claim of James Stewart and 
Company, Inc., and the motion to dismiss said alleged 
counter-claim, the grounds of which motion are set 
forth in extenso in the statement of the case hereto¬ 
fore made in this brief. (See pages 5, 8, 9-11,12.) 
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Stewart and Company, Inc., et al. are entitled to no 
relief in this case against the surety companies. 

! 

A reading of the alleged counter-claim of Stewart 
and Company, Inc. (K., pp. 140-156), shows it has for 
its basis the claim on its part that the project of ac¬ 
quiring the land in question and erecting thereonjthe 
'Washington Building was a joint enterprise; that I the 
completion bonds in question were given to insure the 
consummation of the objects and purposes of the joint 
enterprise, and that the liability of the sureties on tb|ose 
bonds constituted one of the assets of such joint enter¬ 
prise. It asserted a right to an equitable lien ubon 
all of the assets of the joint enterprise, having priority 
over all other liens by way of mortgage or otherwise, 
upon such assets. It prayed that the Court would jre- 
quire the respective obligees in said bonds to proceed 
to collect upon such bonds for the purpose of augment¬ 
ing or increasing the assets of the joint enterprise to 
the end that it would be benefit ted thereby. 

As heretofore pointed out, Stewart and Company, 
Inc., has abandoned in this Court its theory of joint 
enterprise. Indeed, it would appear that while i\ot 
formallv doing so in the Court below, in so far as tllie 
surety companies are concerned, it did so to all intents 
and purposes by its belated amendment to the counter¬ 
claim filed on April 30, 1929, at about the time the trial 
of the case was drawing to a close. j 

In this amended bill, there is incorporated the fol¬ 
lowing charges with respect to the completion bondg: 


i * 


* * with respect to the surety bonds re¬ 
ferred to in paragraph twelve (12) thereof, that 
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it was informed by Albert 0. Hagar, one of the 
representatives of the joint enterprise referred 
to in said answer and counter-claim, with whom 
its contract for the erection of the building in 
question was negotiated and during the negotia¬ 
tions leading thereto, and by Coffin & Burr, one 
of the parties to said enterprise, first, of the ex¬ 
istence of said suretv bonds and of the character 
thereof; and, second, that the same were com¬ 
pletion bonds and not merely to indemnify the 
obligors therein named, and, it was further in¬ 
formed by said Hagar, acting in the capacity 
aforesaid, that this defendant was intended to 
be and was fully protected thereby for the full 
payment to it for the construction of said build¬ 
ing under its said contract; and this defendant 

savs that it was induced to and did enter the 
* 1 

said contract in reliance upon the representa¬ 
tions aforesaid, and has always relied upon said 
representations and the promises and obliga¬ 
tions in said bonds contained, for the payment 
to it by the principals and sureties therein for 
the work and materials furnished bv this defend- 
ant in the construction of said building under 
its said contract” (Rec., pp. 65G, 657). 

It is apparent that this amendment, and the aver¬ 
ments contained in it, were made with a view to cir¬ 
cumventing the decision of this Court in the case of 
Sun Indemnitv Company of Xew York v$. American 
University, reported in 58 App. D. C., 184, 26 Fed. 
(2), 556. In that case the present counsel for Stewart 
and Company, Inc., successfully defended the surety 
company, where recovery was sought against it upon 
a completion bond. The University was engaged in 
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the erection of a building. It entered into a contract 
with the Electrical Construction Company, whereby the 
latter agreed to furnish and deliver all labor and'.ma¬ 
terial necessary to furnish and install a complete Elec¬ 
tric system for lighting and power in the building. jTlie 
contract contained the following provision: 

i 

I 

“The contractor shall be responsible for and 
pay all liabilities incurred for labor and material 
in the prosecution of the work.’ 7 

i 

i 

At the time of the execution of the contract, the con¬ 
tractor executed and delivered a bond to the Univer¬ 
sity, with the Sun Indemnity Company as surety upon 
the bond, conditioned that the construction company 
should faithfully perform all the work and furnish all 
the labor and materials required by the contract, ^nd 
should promptly make payment to all persons supply¬ 
ing labor and materials in the prosecution of the wj>rk 
contemplated by the contract. 

After the building was completed, the National Elec¬ 
trical Supply Company brought suit against the Sun 
Indemnity Company on the bond, to recover the price 
of certain materials furnished by it to the construc¬ 
tion company for use in the prosecution of the wc^rk 
covered by the construction company’s contract. The 
surety company disclaimed liability on the ground that 
the bond was given to the University, the obligee named 
in the bond, and that no right of action upon the bo^id 
existed on behalf of the subcontractor who had fur¬ 
nished materials as aforesaid. In affirming the con¬ 
tention of the surety company, this Court said: 
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“■We think the lower Court erred in holding 
that a recovery might be had bv the creditor 
against the surety company under the terms of 
the indemnity bond. The University is the sole 
obligee named in the bond, and it mav be under- 
stood that the bond was given to protect its in¬ 
terest." 

The Court in its opinion further stated it did not 
appear that any of the material men knew that such a 
bond had been given, or was induced to supply ma¬ 
terial for the work by reason thereof, and that the cor¬ 
responding provisions appearing alike in the contract 
and the bond, whereby the surety companies stipulated 
that the construction company would promptly pay all 
debts incurred for labor or material in prosecuting the 
work, inured to the benefit of the University only, and 
were designed to save it from mechanic's liens upon 
the property. 

The Court further says: 

“These are the only stipulations in either con¬ 
tract or bond relating to such liens, and they 
have no other effect than to protect the Uni¬ 
versity from loss because of such liens. They 
are not effective to give such creditors the right 

v. O 

to bring independent suits against the Surety 
Company upon their claims." 

The decision of this Court in the Sun Indemnity case 

% 

is supported by the authorities elsewhere. 

In Cleveland Window Glass and Door Company vs. 
National Surety Company, 118 Ohio St., 414; lbO X. E., 
720, decided by the Court of Appeals of Ohio, suit was 
brought upon a bond given by the owner of certain 


property who was engaged in constructing a building 
thereon to a trustee under a mortgage securing certain 
bonds. Suit was brought against the suretv on the 
bond to recover for material furnished by the plaintiff 
and used in the construction of the building. jThe 
Court held that no recovery could be had. 

In the case of National Surety Company vs. Brown- 
Graves Company, 7 Fed. (2), 91, decided by the Circuit 
Court of Appeals for the Sixth Circuit, the Court }ield 
that in the case of a bond running to a trustee I for 
mortgage bondholders, providing that a proposed 
building should be erected free and clear from any and 
all liens or incumbrances arising from claims of those 
furnishing labor and materials therefor, such bond did 
not inure to the benefit of those furnishing labor ^nd 
material for the construction of the building. It was 
further held that the fact that the person so furnish¬ 
ing material relied upon such a bond did not enlajrge 
the obligations of the bond or purposes for whiclj it 
was given. 

In so holding, the Court says, at page 92: 

“The Brown-Graves Company was not! a 
party to this bond or to the consideration induc¬ 
ing its execution. The covenant was to erect ihe 
building ‘free from all liens, except the mortgage 
liens on said leasehold estate,’ and a condition 
was that the building should be erected ‘in the 
manner provided in said mortgage deed of trifist 
and in said plans and specifications, * 
free and clear of any and all liens and incum¬ 
brances arising from the claims of architects, 
mechanics, material men, laborers and othcjrs 
for labor done and material furnished in aiid 
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about the construction of said building/ etc. 
These conditions were imposed to protect the 
bondholders, who had a selfish interest in the 
completion of the building according to the plans 
and specifications, free of liens.” 


The Court then quotes from the case of Constable 
vs. National Steamship Company, 154 U. S., 51, as fol¬ 
lows : 


“It is not every promise made by one to an¬ 
other, from the performance of which a benefit 
may ensue to a third, which gives a right of ac¬ 
tion to such third person, he being neither privy 
to the contract, nor to the consideration. The 
contract must be made for his benefit as its ob¬ 
ject, and he must be the party intended to be 
benefited.” 


The Court then proceeds as follows in its opinion: 

“The test is whether it was the purpose of the 
bond to include in its protection collateral inter¬ 
ests!. It is not conceivable to us that it was. 
Plaintiff’s reliance on the bond at the time the 
material was furnished does not enlarge its ob¬ 
ligations or the purposes for which it was ex¬ 
ecuted. Xor would an incidental interest in the 
full performance of the building contract change 
the situation, for those who had the right to 
look to the bond for indemnity are to be found 
in its terms and intendment, which we think 
clearlv exclude plaintiff as a beneficiarv.” 

In the case of Maryland Casualty Company vs. John¬ 
son, 15 Fed. (2), 253, it appeared that the owner of a 
certain property entered into a contract with another 
for the remodeling and construction of an addition to 


33 


a hotel. The contractor gave a bond with surety for 
the faithful performance of the contract. Certain ma¬ 
terial men who had not been paid for material sold by 
them to the contractor, and which material wentiinto 
the construction of the building, sought recovery ijipon 
the bond, but the Court held that the bond was given 
solely for the benefit of the owner and that such ma¬ 
terial men could not recover. 

The proof offered by Stewart and Company, Incj., in 
support of the averments of its amended so-called 
counter-claim, we respectfully submit, falls far sjiort 
of establishing such averments. Giving to it its great¬ 
est probative force, it establishes nothing beyond the 
fact that Watts, the representative of Stewart land 
Company, Inc., who negotiated the construction ^ 011 - 
tract, was told that there was a completion bond, that 
he was shown a copy of the first mortgage in which 
a bond was mentioned, certain portions of which mort¬ 
gage he read, reciting that a bond in the penal ^um 
of $1,200,000 was to be given by the owner, with [ re¬ 
sponsible surety, conditioned for the completion of jthe 
building in accordance with plans and specifications; 
and that he was shown a copy of a circular issued by 
Coffin and Burr, in which the bond for $1,200,000 was 
mentioned, the Coffin and Burr circular being <|ne 
gotten out by them in offering the bonds for sale to the 
public. Watts never saw the bond and teas never tpld 
in whose favor the bond ran. In his own language wfit- 

1 

ness stated: j 

‘‘With that assurance witness recommended to 
his company that the contract be signed” (R., 
p. 908). 
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It is true also that witness saw a circular issued by 
Whitney, Cox and Co., issued for the purpose of ad¬ 
vertising for sale the preferred stock of the Washing¬ 
ton Central Trust, and that he was assured that all of 
the preferred stock had been sold except a reserve 
which was to be held for conversion, and $100,000 in 
addition thereto. It is also true that he stated in his 
testimony that he depended upon the surety bonds re¬ 
ferred to, and was shown a financial set-up of the 
project. Witness further states in his testimony that 
when he had secured all of the information ivhich he 
sought with respect to the project and the erection 
of the building, he took the matter up with the other 
officers of his company with a view to determining 
whether the company would enter into the contract 
(Kee., pp. 907-1)12). All of this information he claims 
to have obtained from Mr. Ilagar, and he says that 
Hagar may have told him something more, but he does 
not recollect that he did. 


Not one word of testimony was offered to show that 
he ever knew of the existence of the $300,000 bond given 
to the plaintiff Liberty Trust Company, trustee under 
the second and supplemental mortgages securing the 
bonds aggregating $800,000, the obligee named in the 
bond. 


Counsel for Stewart and Company, Inc., in their 
brief, at page 21, comment upon the fact that no evi¬ 
dence was offered to contradict the testimonv of Mr. 
Watts. The point of this comment we are at a loss to 
understand, in view of the fact that at the time Watts 
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testified Hagar was dead. Furthermore, the testimony 
of Watts, we respectfully summit, is so inherently 
weak, to believe his statement in liis testimony that 
he depended upon the completion bond and the security 
of it in recommending the execution of the contract, 
requires the exercise of the highest degree of lniman 
credulity. It needed no contradiction. j 

In support of their contention that the completion 
bonds were given for the benefit of Stewart and (Com¬ 
pany, Inc., as contractors for the construction oj the 
building, counsel in their brief, at pages 11 and 12l lay 
much stress upon the fact that the declaration of trust, 
loan agreements, and first and second mortgages were 
contemporaneously executed, and that said instru¬ 
ments, including the completion bonds, were closely in¬ 
terdependent, containing such references and cross- 
references to each other as to require them to be ijead 
and taken together to arrive at an intelligent compre¬ 
hension of the enterprise as a whole. It is emphasized 
at the bottom of page 12 of the brief that the comple¬ 
tion bonds refer to the declaration of trust, to the mort¬ 
gage, to the supplemental mortgage, and to the l<j)u: 
agreement, and expressly make the three last-nanli 
instruments parts of said bonds. 

Again, on pages 38 and 39 of their brief, counjsel 
deal extensively with the actual or constructive knowl¬ 
edge of the surety companies of the contents of thtse 
various documents, and again emphasize the fact tljiat 
the completion bonds refer to all of said instruments, 
and expressly make the loan agreements and mort¬ 
gages parts of said bonds “as fully to all intents aiid 
purposes as if set forth in the body hereof.’ 7 Thdse 


i 
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things may be equally said with respect to Stewart and 
Company, Inc. Watts testified that he had the mort¬ 
gage in his possession and read certain portions of it. 
Perhaps in so doing he obtained all the information 
which he sought , but irrespective of that, knowledge 
of the contents of the mortgages and the loan agree¬ 
ment must be imputed to him in the light of the cross- 
references to each other as referred to by counsel, be¬ 
cause, ais said by the Supreme Court of the United 
States in the case of Wood vs. Carpenter, 101 U. S., 
135, 143, * ‘ the means of knowledge are the 

same thing in effect as knowledge itself.” 

Had counsel for Stewart and Company, Inc., fully 
and carefully examined the provisions of the loan 
agreement and of the lirst and supplemental mort¬ 
gages, and had Watts done likewise, it is fair to assume 
in the light of his testimony in support of the amend¬ 
ment to the counter-claim, he would not have recom¬ 
mended to his company the execution of the building 
contract, and counsel would not advance the argument 
thev now advance that these instruments show that the 
completion bonds were given for its benefit. Para¬ 
graph 22 of the loan agreement, to be found at page 
202 of the Record, provides: 

“This agreement shall bind, except as specific¬ 
ally stated in the preceding paragraph hereof, 
and all benefits hereof shall inure to the Lender 
and to the Trustee as Trustee under the Mort¬ 
gage and its successors in said trust, and to the 
Borrower as Trustees of the Washington Cen¬ 
tral Trust aforesaid and their successors in said 
trust, but shall not bind any of said Trustees 
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personally, or the shareholders of said Wash¬ 
ington Central Trust.” j 

Section 2 of Article XIII of the first mortgage pro¬ 
vides (R., p. 258) : 

“ Section 2. Nothing in this indenture, ex¬ 
press or implied, is intended or shall be con¬ 
strued to confer upon or to give to any person or 
corporation, other than the parties hereto and 
the holders and registered owners of the Bonds, 
any right, remedy or claim under or by reason 
of this indenture or any covenant, condition, Stip¬ 
ulation or agreement hereof; and all covenants, 
conditions, stipulations, promises and agree¬ 
ments in this indenture contained by or on be¬ 
half of the Mortgagors shall he for the sole and 
exclusive benefit of the parties hereto and of the 
holders and registered owners of the Bonds." 

A similar provision is contained in Section 2 of Ar¬ 
ticle XIV of the second mortgage, which will be fojmd 
at page 76 of the Record. I 

In view of these express provisions to the contrary, 
it is impossible to comprehend the argument made! by 
counsel on behalf of Stewart and Company, Inc., t}iat 

these instruments demonstrate that the completion 

! 

bonds were given for its benefit. 

If our contentions in this respect are correct as! f ( > 
the claim of Stewart and Company, Inc., they must 
be equally correct with respect to the claims asserted 
by the architects, Coolidge, Shepley, Bulfinch and 
bott, and other mechanic-lien holders. 

In addition to this, it is respectfully submitted tliat 
the architects have no right of lien under the me- 
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chanic’3 lien statute in force in this District. Section 
1*237 of the Code provides that every building erected, 
improved, added to or repaired, by the owner or his 
agent, and the ground on which the same is erected, 
‘‘shall be subject to a lien in favor of the contractor 
with such owner or his dulv authorized agent for the 
contract price agreed upon between them, or, in the 
absence of an express contract, for the reasonable value 
of the work and materials furnished for and about 
the erection, construction, improvement, or repair of 
or addition to such building * * 


Section 1238 of the Code provides that “any such 
contractor wishing to avail himself of the provisions 
aforesaid" shall tile a notice in the Clerk's office of 


the Supreme Court of the District of Columbia within 
the time fixed bv the Section. 

Section 1239 provides that “any person directly em¬ 
ployed by the original contractor, whether as subcon¬ 
tractor, material man, or laborer, to furnish work or 
materials for the completion of the work contracted 
for as aforesaid, shall be entitled to a similar lien to 
that of the original contractor", upon filing a notice 
of lien, subject to the conditions subsequently set forth. 

In the case of Lambie Company vs. Bigelow, 34 
App. D. C., 49, this Court, in construing the above- 
quoted provisions and others of our mechanic's-lien 
law, says: 


“A mechanic's lien has no existence outside 
the statute creating it. It was not recognized at 
common law, nor was it allowed in equity. * * *. 
The provisions of the Code above set forth are 
free from ambiguity. ” 



39 


It is respectfully submitted that the architect bf a 
building is not entitled to a lien under the above quoted 
provisions, for he is neither a “contractor”, “sub¬ 
contractor”, “material man”, or “laborer” within! the 
meaning of the statute. 

It is respectfully submitted the holding of the Court 
below that the surety bonds were not given for the 
benefit of mechanic's lienors, and that no other party 
can avail himself of them except the trustee for the 
benefit of the mortgage bondholders, is correct, hud 
should be affirmed. 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 
ARTHUR P. DRURY, ! 

7 i 

Attorneyk. 


( 191 ) 
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[INSERT at page 64 of Brief of Appel¬ 
lant James Stewart & Co. immediately 
following first indented paragraph on 
said page.]* 


While, as before stated, this court has passed upon 
no case with similar facts, the present case is jwithin 
the governing principle of 

Angle v. Chicago etc. Railroad Co., 151 j U. S. 

1, 12 (1894) 

Anglo-Amer. S. & L. Assn. v. Campbell, 13 App. 

D. C. 581 (1898) 

France v. Coleman, 29 App. D. C. 286 (1907) 

Hight v. Richmond Park Imp. Co., 47 App. 

D. C. 51S (1918) 

In each of these cases a constructive trust was 
declared under circumstances analagous to those in¬ 
volved here. 

The opinions of Judge Parker in the Circuit |Court 
of Appeals and of Justice Holmes in the Supreme 
Court, in the recent case of Early vs. Federal Reserve 
Bank of Richmond, 30 Fed. (2d) 198, 281 U. jS. 84 
(1930), will also be found interesting and instructive. 

The facts of the foregoing cases are so involve^ and 
so much of the reasoning of the opinions therein is 
pertinent to the present question that it would ije im¬ 
practicable in this insertion to undertake a resume 
of their facts or to give adequate quotations froijn the 
opinions, but their applicability to the point ynder 
consideration will readily appear from an examina¬ 
tion of said reports. 

*The first three citations above were included in this appellant’s 
brief below and were omitted through inadvertence from its bjrief in 
this court. 
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Court of appeals, 23 Strict of Columbia 


April Term, 1930. 


No. 5108. 


JAMES STEWART & COMPANY, INC., ej al., 

Appellants, 

vs. I 

LIBERTY TRUST COMPANY, Trustee, etI al., 

Appellees. 


REPLY BRIEF ON BEHALF OF APPELLANT 
JAMES STEWART & COMPANY, i 


Agreement as to Facts. 

(The brief of appellees National Shawmut Bank, 
Trustee, and Coffin & Burr, Inc*., is herein referred to 
as “Shawmut” brief, and the brief of the appellee 
Surety Companies, is referred to as “Sureties” 
brief.) 


The accuracy of the statement of facts in lour 

* i 

main brief is conceded by appellees National Shaw¬ 
mut Bank, Trustee, and Coffin & Burr, Inc. (Shawnjiut, 
p. 9), and their only criticism thereof is that cer¬ 
tain facts were omitted. Naturally, in the selection 
of facts from such a large record, counsel for 6p- 
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posing parties will entertain different opinions as 
to the importance of some of them. At pages 40-42 
of Shawmu;t brief are set forth the alleged “Im¬ 
portant facts not mentioned in Stewart brief.” As 
to some of these counsel are in error in saying that 
thev are not included in the Stewart brief, and as 
to all the others (save one mentioned below), we 
here concede that the record shows that those addi¬ 
tional facts were proved or admitted at the trial. 
'Whether such additional facts are of any importance 
in the determination of the questions here for de¬ 
cision, the Court will decide. Counsel for Stewart 
are unable to see their materiality. 

In view of the concessions of the parties mentioned, 
the Court may accept the facts as set forth in the 
several briefs as the case upon which its decision is 
to be based, with the single exception referred to 
above. 

The parties do not, however, agree as to the in¬ 
ferences which may be properly drawn from the 
agreed facts. 

The alleged fact which Stewart cannot concede is 
stated at page 42 of the Shawmut brief as follows: 

i 

“7. "The judgment in the Philadelphia suit 
against the surety companies was not for the 
default in payment of the balance due Stewart 
& Company, but was for the default in payment 
of the interest and sinking fund due December 
1, 1927, and the principal amounts which had 
been declared due on the first mortgage bonds 
on May 11, 1928. (R. 891, 907)” 

Statements to the same effect will also be found 
at pages 27, 38 and 71 of the same brief. 
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The Court will have no difficulty in passing upon 
this disagreement of counsel by referring* 10 the 
opinion of the Philadelphia Court, which is the only 
evidence in the case touching the point. Froiyi said 
opinion the following is quoted: j 

“The defendant gave its surety bond, for the 
benefit of first mortgage bondholders to insure 
the completion of a certain building, payment of 
the contract price, free from liens, and against 
default in the performance of the mortgag'p and 
bonds. 

“A balance of $275,000 of the contract price 
remains unpaid, liens to that amount havej been 
filed, $162,000 of which are conceded to be Valid; 

interest and other payments due undeif the 
mortgage are in default. In addition, und^r the 
terms of the mortgage the principal has become 
due and remains unpaid. 

“So that in all the above respects there has 
been a breach of the condition of the bond, in 
the aggregate amount far in excess of the penal 
sum, and judgment should be given against the 
defendant unless some reason is shown to the 
contrary/’ (R. 891) j 

I 

It is apparent, therefore, that the Philadelphia 
suits were predicated upon the defaults in the 'com¬ 
pletion of the building and in the payment oi the 
contract price to the builder (Stewart) free prom 
liens, as well as upon the defaults in the payment 
of the principal and interest of the mortgage bcjmds. 

Primary Obligations of Completion Bond. 

By the terms of the surety bond the primary (Obli¬ 
gations of the principals and sureties related toj the 
erection and completion of the building, and \t is 
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perfectly clear therefrom that upon such completion 
free from liens, and the performance prior thereto by 
the principals of all obligations under the mortgage 
and loan agreement, all conditions of said bond would 
be fulfilled, and the obligors (principals and sureties) 
fully discharged therefrom. 

The Court's attention is invited to the specific 
language of the conditions of said bond and of the 
express covenants of the Sureties (R. 425-428) which 


leave no possible doubt of the fact above stated. 


Stewart’s Alleged Shift of Ground. 


A great deal is said in both briefs on behalf of 
appellees of a so-called shift of ground by Stewart. 
The onlv foundation for this charge is the election by 
Stewart to press in this Court as grounds for re¬ 
versal the particular errors of the trial court set 
forth at pages 34-37 of our main brief, to the ex¬ 
clusion of certain other questions involved in the 
assignment of errors as filed below. Appellees do 
not even suggest that the points urged here by 
Stewart were not involved in the issues under 
Stewart’s answer and cross-bill nor that the same 
were not regularly submitted to and passed upon 
by the trial court. Such assertion could not well 
be made because the pleadings and opinion of the 
trial court, all contained in the record and referred 
to in our main brief, show the contrarv. 


It is quite true, as stated in the briefs of appellees, 
that it was alleged in the answer and cross-bill of 
Stewart, among other things, that the project for 
the purchase of the land and erection of the Wash¬ 
ington Building was the joint enterprise of certain 
of the appellees. Upon this issue of fact, the trial 
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court found against appellants (R. 1020). Asj a re¬ 
view bv this court of that finding would haVe in- 
volved the consideration of practically the whole of 
this voluminous record, counsel for Stewart] con¬ 
cluded to rely upon the points submitted in its main 
brief (p. 3) as to which there could be no serious 
dispute upon the facts. 

I 

Stewart’s Amendment to Answer and Crossj-bill. 

The Court will doubtless make due allowance for 
the zeal of counsel when giving consideration t|o the 
charge in the Sureties brief (pp. 27, 28) that the 
filing of the amendment of its answer and Cross¬ 
bill by Stewart Company was a “belated” attempt 
to “circumvent” the decision of this Court ini Sun 
Indemnity Company vs. American University, j cited 
in our main brief at page 58. It is difficult to under¬ 
stand how the exercise by Stewart Company cjf its 
plain right to amend its pleading with leave of the 
Court (“at any stage of the case,” as the statute 
provides—Code, Sec. 399) could be given such a 
sinister interpretation as counsel have put upon it. 
It happens that the attorneys for Stewart here were 
counsel for the Sun Indemnity Company in the case 
referred to, and it must be assumed that that case 
was fresh in their minds when the original pleading 
of Stewart was filed herein. Had it been intended to 

i 

“circumvent” the opinion of this Court in that <!*ase, 
counsel would have naturally attempted to do sjo in 
the answer and cross-bill of Stewart as originally 
filed. Our main brief has demonstrated (pp. 58, 59) 
that there is little in common between the case here 
and that presented in the Sun Indemnity case, j 
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It will readily appear by reference to Stewart’s 
said amendment (R. G5G) that the sole purpose there¬ 
of was to include in its answer and cross-bill addi¬ 
tional facts in support of the right of Stewart, as¬ 
serted in the latter, to participate in the benefit of 
the first mortgage completion bond. The amendment 
was based, upon the facts to which witness Watts 
testified. Not a single additional prayer for relief 
was contained in said amendment. 


Confusion by Appellees of Terms of First Mortgage 
and Loan Agreement With Those of Completion 
Bond. 


The Shawmut brief, at three separate places (pp. 
23, 25, 45) and the brief of the Sureties (p. 37) quote 
in full the provision of the first mortgage to the 
effect that all provisions of said mortgage shall be 
construed to be for the sole and exclusive benefit of 
the parties thereto and the bondholders. And said 
briefs (Shawmut, pp. 18, 41; Sureties, p. 3G) also 
quote the provision of the loan agreement that that 
agreement shall inure only to the benefit of the 
parties thereto. No such provision is to he found in 
the completion bond, yet it is asserted (without ex¬ 
plaining how) in the Shawmut brief (p. 23) that 
the oft-quoted mortgage provision above referred to 
“appears to dispose completely of Stewart’s con¬ 
tention that the completion bond was in part for its 
benefit.” Comment is made in said brief (pp. 23, 
24) that this mortgage provision was “nowhere men¬ 
tioned in the 94-page brief of Stewart.” The 
obvious reason it was not mentioned is that Stewart’s 
counsel could not have supposed that said mortgage 
provision, or the similar provision in the loan agree- 



ment, had any possible bearing upon the question of 
this appellant’s rights under the completion bond. 

It is even asserted in the Shawmut brief (p. 58) 
that “the instruments [evidently referring; to the 
mortgage and loan agreement] contain express pro¬ 
visions to the effect that the surety bond is for the 
sole and exclusive benefit of the trustee under the 
mortgage and the bondholders.” Counsel for appel¬ 
lees have, however, omitted to point to any such 
provision. 

There are in many places in appellees’ briqfs the 
intimation that Stewart is asserting some benefit 
under said mortgage and loan agreement, bi)t this 
is not the case at all, as plainly appears from our 
main brief. The only contention of Stewart torching 
the mortgage is that after the mortgagee (obligee of 
the completion bond) has been made whole, the 
balance of the judgments against the surety | com¬ 
panies should be applied, to the extent necessary, to 
the liquidation of the established indebtedness to 
Stewart, under the provision of the mortgage cited 
in our main brief at pages 9, 52, 84, and quoted in 
full at page 9. The reliance of Stewart upon said 
provision as to the application of moneys received by 
the mortgagee from the surety companies H not 
based upon any claim that Stewart is entitled under 
the terms of the mortgage to any benefit thereunder, 
but upon the undisputed general law that a jijmior 


lienor is entitled to the benefit of provisions 


prior mortgage for the application of moneys! re¬ 
ceived by the mortgagee when the fulfillment oflthat 


obligation will be to the junior lienor’s advantage. 

In this connection the attention of the Couijt is 
particularly invited to the italicized paragraph in 


8 


the Shawmut brief, starting at the foot of page 45, 

which it is feared may he unintentionally misleading. 

Shawmut’s counsel did not mean bv the statement 

* 

there made that there was any provision of the 
completion bond expressly limiting the benefits there¬ 
of to tlie obligee. The covenants, etc. referred to 
in tlie above mentioned paragraph are contained in 
the mortgage —not in the completion bond—and ap¬ 
pellees’ conclusion there stated is therefore non 
acquitur. The same non acquitur is reiterated time 
after time in the briefs of both appellees (Shawmut, 
pp. 46, 47, 50, 5*2, 53; Sureties, pp. 36, 37). 

Court Below had Jurisdiction of Surety Companies. 

Allusion should be made to certain statements 
and citations of authority in Sureties brief (pp. 
18-26). It is there claimed that the surety com¬ 
panies could not be made parties to this cause by 
the answer and cross-bill of Stewart for the reason 
that they had not been made parties to the original 
bill. Citations are id veil to the effect that new 
controversies cannot be injected into a case bv cross- 
bill and that new parties can not be thus brought in. 
All of the cases cited in support of this proposition, 
with one exception, were decided prior to the present 
Federal equity rule 30, from which rule the follow¬ 
ing is quoted: 

“The answer must state in short and simple 
form any counterclaim arising out of the trans¬ 
action which is the subject matter of the suit, 
and may, without cross-bill, set up any set-off 
or counterclaim against the plaintiff which might 
be the subject of an independent suit in equity 
against him, and such set-off or counterclaim, so 
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set up, shall have the same effect as a| cross- 
suit, so as to enable the court to pronounce a 
final decree in the same suit on both the original 
and cross claims. 

“When in the determination of a counter¬ 
claim complete relief cannot be granted Without 
the presence of parties other than those! to the 
bill, the court shall order them to be llrought 
in as defendants if they are subject to its juris¬ 
diction.” 

It is not necessary to discuss the rule upjon the 
subject of counterclaims as it existed prior j to the 
promulgation of said equity rule 30 because th|at rule 
was promulgated long before the present suit was 
filed and for the express purpose of permitting 
precisely what was done by Stewart in the present 
case. A perusal of chapter 13 of Clephane on 
Equity Pleading and Practice, from which the Sure¬ 
ties brief quotes, at page 21, shows that the author 
was there discussing the general chancery practice on 
cross-bills, without reference to the new practice 
under said Federal equity rule 30, which n<Jw ex¬ 
pressly requires counterclaims to be set up in the 
answer. Had counsel for the surety companies read 
the balance of said chapter 13 they would have ifound 
that at page 321 the author says: 

“The question is now at rest in the Federal 
practice, where the answer may incorporate the 
matter of the cross-bill, by paragraph 3 of equity 
rule 30, which is in the following language: 

“ ‘When in the determination of a counter¬ 
claim complete relief cannot be granted jwith- 
out the presence of parties other than those to 
the bill, the court shall order them to. be 
brought in as defendants if they are subject 
to its jurisdiction.' ” 
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The paragraph of the rule above quoted was pro¬ 
mulgated ^lay 4, 1925. The case of Bogert vs. 
Southern Pacific Company, 285 Fed. 54, cited in Sure¬ 
ties brief, was decided subsequent to the adoption of 
said equity, rule MO, but prior to said amendment of 
May 4, 1925. I nasmuch as that case has, therefore, 
no bearingj upon the question now under discussion, 
no further reference thereto is required. 

It is true, as contended in Sureties brief, that the 
Supreme Cpurt of the District of Columbia has never 
in terms added the paragraph last above referred to, 
regarding bringing in other parties, to its equity 
rule 29, which otherwise follows the phraseology of 
the Federal equity rule MO, and the reason doubtless 
is that equity rule 29 of the Supreme Court of the 
District was adopted prior to the amendment by 
the Supreme Court of the United States of equity 
rule MO. The Supreme Court of the District has 
no power to adopt a practice inconsistent with that 
laid down by the Supreme Court of the United States, 
hence amendment of its equity rule 29 in that re¬ 
spect would seem quite unnecessary. Section G5 of 
the D. C. Code, as amended (44 Stat. 2M4) provides 
that the Supreme Court of the District “shall not 
have power to make or establish rules relating to 
pleading practice, or procedure in equity which are 
inconsistent i with the rules in equity heretofore or 
hereafter adopted by the Supreme Court of the 
United States.” 

Criticism is made in Sureties brief of the pro¬ 
cedure adopted for bringing the surety companies 
in without a definite order of the court to that effect 
and merely upon subpoena to answer. The pre¬ 
cedent for that method of procedure is found in 


the practice adopted in England under the Judicature 
Act of 1S73, from which the last paragraph of equity 
rule 30, above quoted, was framed. Counsel for 
Stewart have been unable to find an authority in this 
country dealing with the question of how new par¬ 
ties shall be brought in and evidently opposing 
counsel have found none or such authoritiesj would 
have been cited. It was quite natural, therefore, to 
follow the English procedure, which is the biasis of 
our American chancery practice. But the fact]is that 
the lower court twice took occasion,—not to require 
the surety companies to be brought in, it is [true,— 
but to order that they stay in. The surety com¬ 
panies moved at an early stage of this litigation to 
quash the process served upon them to answer the 

answer and cross-bill of Stewart for the very rea- 

r 

sons now urged in their brief (R. 530-533). And, 
again at a later stage, they moved to dismiss said 
answer and cross-bill, again advancing the conten¬ 
tions now under discussion (R. 602-603). Their mo¬ 
tion to quash was overruled (R. 550) and their ipotion 
to dismiss was denied (R. 633). 

Reference has been made in our main brief (p. 29) 
to the records of this Court evidencing its refusal 
to consider a special appeal from the action qf the 
lower court in overruling the surety companies j said 
motion to quash. j 


How Appellees Answer the Four Points Advanced 

by Stewart. j 

Of the four points advanced and argued ip the 
main brief of Stewart there is no attempt in qither 
brief of appellees to answer Point II (pp. 67-7$) or 
Point III (pp. 73-76) which involve the rulings of 
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the trial court in excluding the testimony of Alex- 

ander M. Stewart, President of Stewart Company, 

and the evidence of the out-of-court settlement with 

the Sureties, except the assertion that this offered 

evidence was immaterial or irrelevant. Hence it 

mav he assumed that, if this evidence was material 
* 

and relevant, its exclusion by the trial court cannot 
be defended. 

Upon Point I, Stewart’s main brief at pages 56 
to 67 stated the principle invoked and cited the 
authorities in support thereof. Xo answer whatever 
is made in either brief of appellees to the conten¬ 
tion there made that the first mortgagee (appellee, 
Shawmut Bank) is to be treated in equity as a 
trustee for Stewart’s benefit of so much of the re¬ 
covery against the Sureties, above the amount re¬ 
quired for its own protection, as will satisfy the 
established claim of Stewart. Not only is this im¬ 
portant question altogether omitted from the discus¬ 
sion of appellees, but in no case cited by them was 
this principle invoked. 

Stewart’s Point IV (main brief pages 76-93) is 
that the mortgagee should have been required to 
exhaust its remedies against the surety companies as 
a condition i to the foreclosure of its mortgage, and 
in support thereof Stewart relied upon the doctrine 
of marshalling of securities. 

The brief of the surety companies makes no ref¬ 
erence to this point, but the Shawmut brief (pp. 65- 
69) attempts to show that said doctrine is not ap¬ 
plicable in the present case upon the following 
four grounds: 

1. That the doctrine will not be enforced unless it 
appears that the fund against which the creditor 
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wants to force his co-creditor to proceed j&rst, is 
sufficient to satisfy the co-creditor’s demancj. 

2. That the surety is not a “fund or security” 
as used in connection with the principle qf mar¬ 
shalling. 

3. That the prior creditor is not required tq resort 
first to that securitv which he alone can claim when 
he can obtain the benefit of it only by litigation. 

4. That Stewart would obtain no benefit from the 

payment of the penalty of the surety bond To the 
mortgagee because the surety company wopld be 
subrogated to the mortgagee’s rights agaiiist the 
property. | 

A very brief but complete answer may be nlade to 
each of these supposed grounds: 

I 

1. In answer to the first, it is sufficient to call 
attention to the only authority which is citjed by 
appellees in support. On page 66 the Shawmuj; brief 
quotes from Sheldon on Subrogation, section 63, page 
69, to the effect that the prior creditor “canhot be 
compelled to confine himself to only one of the jfunds, 
unless that fund is shown to be sufficient to Satisfy 
his demand.” Xo fault can be found with! that 
statement of the law. Certainly this appellant is 
willing to accept it. But Stewart is not asking the 
mortgagee to confine itself to the surety bond or to 
the mortgage, either of which alone is admittedly in¬ 
sufficient to satisfy the mortgagee’s demands iri full. 
What Stewart contends under this head is thajt the 
mortgagee-obligee should first exhaust the surety 
bond before having recourse to the mortgage ;upon 
the property upon which Stewart holds a junior lien. 

2. The answer to the second of the above jmen- 
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tioned grounds is obvious. Before this case came 
to trial the claim upon the surety bond had ceased to 
be a mere claim and had been merged into a judg¬ 
ment against the surety companies for the full penalty 
of the bond: in a court of competent jurisdiction (R 
/ ()*)). 

3. The fact that the mortgagee-obligee had already 
litigated its claim upon the completion bond and 
obtained a judgment is likewise a sufficient answer 
to their third ground. 

4. There are several complete answers to the 
fourth ground which have been fullv discussed in 
our main brief (pp. 83-93) and which it is unneces¬ 
sary to repeat here. 

In Sheldon on Subrogation, Section 4, it is said: 

“This equitable remedy [subrogation] is al¬ 
lowed only when it does not conflict with the 
legal or equitable rights of other creditors of 
the common debtor. The principle is one of 
equity merely, and will be carried out in the 
exercise of a. proper equitable discretion, with a 
duo regard to the legal and equitable rights of 
others.’ ’ 

But the very terms of the completion bond show 
plainly that in several of the contingencies there 
mentioned no subrogation which would affect the 
rights either of the mortgage bondholders or Stewart 
could be successfullv asserted bv the suretv com- 
panics. For example (a) in the event of the prin¬ 
cipal’s default the Sureties agreed to complete the 
building. In such event they could have been 
subrogated onlv to the assets, if anv, of the Wash- 
ington Central Trust; and (b) the Sureties were 
obligated to pay off mechanics’ liens against the 
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I 

building. In this event the Sureties could haye been 
subrogated only to the rights of the lienor^. 

It seems perfectly clear that had the Sureties 
fulfilled either of their express obligations just men¬ 
tioned they would not have been entitled to subroga¬ 
tion in any wise prejudicial to this appellant^ (See 
further upon this point Stewart’s main brief, ipp. 83- 
37). _ | 

A final reason why the question of subrogation is 
not here involved is that the surety companies, so 
far as the evidence shows, have never paid ja cent 
to anybody or incurred any expense whatever!. Yet 
it is argued that if they had done so their position 
would have enabled them to have invoked the doc¬ 
trine of subrogation against Stewart. It probably 
will be time enough to consider the question of 
subrogation when it is shown that the surety com¬ 
panies have met any of the obligations of their 
completion bond and how much of the judgment 
against them has been released by the mortgagee- 
obligee. This Stewart was prevented from inquiring 
into by the ruling of the trial court (Poinj; III, 
pp. 73-76 of our main brief). Such questions! can¬ 
not be determined upon hypothetical facts \vhich 
have no basis in the record. It is well settled! that 
the doctrine of subrogation does not give rise to a 
legal right and that it is not applied even in equity 
when it would be inequitable to do so. 


Supplemental Authorities on Marshalling and 

Subrogation. 

The authorities upon the doctrines of marshajlling 
and subrogation cited in our main brief may be‘sup¬ 
plemented by the following: | 

In the case of Ingalls vs. Morgan, 10 N. Y. 178, it 
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was held that promissory notes constituted a fund 
within the application of the marshalling doctrine 
and in a situation where each of two parties have 
an interest in real property and one of them (the 
one having the paramount interest) alone has a 
lien on another fund comprised of promissory notes, 
that it is incumbent on such latter party to look to 
the promissory notes first for the satisfaction of 
his debt. 

The facts of that case were as follows: The 
complainant in the lower court had been granted 
an injunction perpetually restraining the defendant 
from foreclosing a lien on certain real property. 
The defendant's lien was founded on a judgment ob¬ 
tained against the complainant’s grantor prior to the 
conveyance of said premises to the complainant. 
The complainant’s grantor to secure his indebtedness 
to the defendant transferred to the defendant cer¬ 
tain securities. Along with the securities there 
were transferred to the defendant the promissory 
notes which the complainant had given in payment 
of the purchase price of said real property. After 
the said convevance the defendant redelivered to 
the complainant’s grantor a large part of the securi¬ 
ties, including said notes. The Court of Appeals 
affirmed the decree of the lower court prohibiting 
the defendant from foreclosing her judgment lien, 
the Court saying at page 186: 

“The facts present a case where the creditor 
has a lien upon two funds for the security of his 
debt, and another party has an interest in one 
onlv of these funds, without anv right to resort 
to the other. In such case, equity will compel 
the creditor to take his satisfaction out of the 
fund upon which he alone has an interest, so that 
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both parties may, if possible, escape without in¬ 
jury. [Citing authorities.] The rule ini equity 
requiring parcels of land incumbered by a judg¬ 
ment or mortgage to be subjected in the Inverse 
order of their alienation bv the debtor, is a 
branch of this rule. [Citing authorities.] When 
one parcel is aliened by the debtor the lien at¬ 
taches primarily to that which remains in his 
hands, and so on as each parcel is sold; land if 
anything remains in the hands of the 'debtor 
when the lien comes to be enforced, thatl is to 
be first subjected to it. The rule applies Equally 
to any other species of property. Kenc0 it is 
perfectly clear that if the defendant had Sought 
to sell the complainants’ lots on her execution, at 
the time when she had these moneyed securities 
in her hands, a court of equity would hajve re¬ 
strained her until she had exhausted her remedy 
upon them, or had assigned them with the judg¬ 
ment to the complainants on their paying the 
amount. Several examples of the application of 
this rule will be found in the cases alreacjy re¬ 
ferred to. But in this case the defendant be¬ 
fore she attempted to sell the lots, had Volun¬ 
tarily disabled herself from resorting tb the 
securities which Cross had transferred toj her, 
by giving them up to him; and she had don^ this 
with a knowledge of the situation of the (com¬ 
plainants, and when she could not but have| seen 
that the consequence of her act would be td cast 
the lien of her judgment upon the land 
the complainants had in good faith purchased 
and paid for. The result, we think, is, tha^; she 
has deprived herself of the right to resort t(j> the 
complainants’ lots.” 

1 

The nature of the fund comprising the securities 
and notes in the above case is not unlike the nalture 
of the fund comprising the claim against the sureties 
in the immediate case. In either case the fund '^con¬ 
sisted of a chose in action running to the creditor, 
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but the chose in the present case was reduced to a 
judgment against the surety companies before the 
trial msssSi in the present case. 

One of the leading cases and cited as a ruling 
authority in Pomeroy, Yol. G at p. 1399, (3d Ed.), 
is Ross v. Duggan, 5 Colo. 85, where the Court said 
at page 101: 

We i fully recognize the force of the equi¬ 
table doctrine applied to creditors having liens 
on different funds, namely, that a person having 
two funds to satislv his demands, shall not, bv 
his election, disappoint a party who has only 
one fund (Aldrich v. Cooper, 8 Yes. 3S8), or 

as stated bv Chancellor Kent with his accus- 
* 

tomed clearness in Cheeseborough w Millard, 1 
Johns Cli. 409: 4 If a creditor has a lien on two 
different portions of land, and another creditor 
has a lien of a younger date on one of these 
parcels only, the prior creditor elects to take 
his whole demand out of the land on which the 
junior creditor has a lien, the latter will be en¬ 
titled either to have the prior creditor thrown 
upon the other fund, or to have the prior lien 
assigned to him, and to receive all the aid it 
can afford him.’ This principle, derived from 
the civil law and incorporated into the English 

ehancerv law, is sometimes called the doctrine 
* 

of substitution, and is most usually applied to 
the marshalling of assets in bankruptcy cases 
and the like. The operation of the principle is 
not affected by the nature of the property which 
constitutes the double fund, but applies wherever 
a paramount creditor holds collateral security, or 
can resort collaterally to other real or personal 
estate for the satisfaction of the debt. DeLevster 
v. Hildred, 2 Barb. Ch. 109. 

“The rule brieflv stated bv Chief Justice 

% * 

Marshall, in Allston v. Munford, 1 Brocken- 
brough, 279, is: if a creditor having a choice 
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of two funds, should, contrary to equify, so 
exercise his legal rights as to exhaust that fund 
to which alone other creditors can resortj, then 
those other creditors will be placed by a court 
of equity in his situation, so far as he has 
applied their fund to the satisfaction of his 
claim. And undoubtedly where a loss ofi such 
fund is occasioned by collusion of a creditor with 
the debtor, or by willful or intentional neglect to 
preserve the fund, relief, if invoked in the proper 
time and manner, may be afforded the other 
creditors who have been injured thereby, under 
the general principles of equity involved ijn the 
case.” | 

In 38 C. J. 1371, it is said: | 

“C. PROPERTY OR FUNDS—1. IN GEN¬ 
ERAL. The operation of the principle of 
marshalling is not affected by the nature of the 
property which constitutes the double fund! but 
applies whenever a paramount creditor holds 
collateral security, or can resort collaterally to 
other real or personal estate for the satisfaction 
of the debt.” j 

i 

In Pomeroy’s Equity Jurisprudence (3d Ed.),|Vol. 
6, page 1399, it is said: j 

“The operation of the principle is not affected 
by the nature of the property which constitutes 
the double fund, but applies wherever a para¬ 
mount creditor holds collateral security, or jean 
resort collaterally to other real or personal esjtate 
for the satisfaction of the debt.” j 

The following statement from Sheldon on Subrbga- 
tion, Section 61, seems to be directly in point: 

“Sect. 61.—Where one creditor holds security 
upon two funds or estates, with perfect liberty 
to resort to either for the payment of his de¬ 
mand, and another creditor holds a junior jse- 

i 
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curity upon one only of these funds, equity will 
compel, the former creditor to exhaust the fund 
which he alone can hold as security, before com¬ 
ing upon the latter fund and thereby depriving 
the latter creditor of his security; and in a de¬ 
cree foreclosing a junior mortgage, the senior 
mortgagee may be ordered to exhaust for the 
satisfaction of his claim all the property de¬ 
scribed in the senior mortgage, before resorting 
to that which is covered by the junior mortgage. 

4 ‘If the prior incumbrancer does exhaust the 
only fund which is pledged to the holder of the 
junior lien, the latter is entitled to be subrogated 
to the former’s lien upon the other fund, or to 
anv balance thereof remaining after the full 
payment of the prior lien of which the senior 
creditor might and should have availed himself.” 

Conclusion. 

The appellees cannot deny that: 

1. Stewart’s representative was assured by Hagar 
and by the circular put forth by the promoters and 
exhibited to him by Hagar that the completion of 
the building free of liens was guaranteed by the 
surety companies. 

2. Stewart was induced to enter into the contract 
for the erection of the building upon the faith of the 
above representations. 

3. When the payments due Stewart for the erection 
of the building became in default and it filed its lien, 
the mortgagee immediatelv demanded that the suretv 
companies pay the same. 

4. When the surety companies failed to do so, 
or to make good their defaults, the mortgagee 
brought the Philadelphia suits and recovered judg¬ 
ment against the sureties for $1,200,000, with ac- 
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crued interest from the dates of the defaults, and 
therein set up the lien of Stewart as a part of its 
cause of action. (These suits were instituted after 
the mortgagee was apprised by Stewart’s answer and 
cross bill that it would seek to hold the suretv com- 
panies) 

5. Said judgments against the surety companies 
were rendered before this cause came to trjial in 
the court below. 

6. The property upon which the mortgage was 
secured was sold for $4,005,000 which was within 
$100,000 of enough to pay in full the mortgage bonds, 
accrued interest thereon, taxes, receivers’ charges, 
an allowance of $80,000 to the first mortgagee’s 
counsel, and all other demands of the mortgagee. 

7. The mortgagee and surety companies, while the 
trial below was in progress, entered into some ar¬ 
rangement with the sureties, the nature of which ap¬ 
pellants attempted to prove before the arguments 
commenced, but evidence thereof was rejected b^y the 
trial court as irrelevant. 

Upon the foregoing facts mortgagee’s counsel re¬ 
mark at the end of their brief that “the factfc are 
such that they hardly call for sympathy” for Stelwart, 
the contractor whose money and labor contributed 
largely to create the valuable asset out of which the 
mortgagee realized nearly the entire mortgage in¬ 
debtedness! 

The position of the appellees upon this aspect of 
the case is that, notwithstanding the lien of Stewart 
is junior to the mortgage, the mortgagee may cast 
aside an asset in its hands, amounting to a million 
dollars more than is sufficient to meet the dmall 
mortgage deficiency of its bondholders, and that this 
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court, sitting in review of a Chancellor’s decree, 
has no power to direct that so much of this million 
dollar asset remaining in the mortgagee’s hands as 
may be required be applied to the payment of the 
junior lien of Stewart. 

In taking this position it is respectfully submitted 
that the mortgagee ignores substantial equities of 
this appellant and seeks to avoid said mortgagee’s 
plain obligation to comply with the provision of its 
own mortgage for the application of moneys received 
from the sureties (see our main brief pp. 9, 52, 84). 

! Walter C. Clephane, 

J. Wilmer Latimer, 

Gilbert L. Hall, 

Attorneys for Appellant , 
James Stewart & Co., Inc. 
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Of Counsel. 
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No. 5108. 

. 

James Stewart & Company, Inc., kt ai|, 

v. 

Liberty Trust Company’, Trustee, et al. 


BRIEF ON BEHALF OF APPELLEES Th|e NA¬ 
TIONAL SHAWMUT BANK OF BOSTON, A 
CORPORATION, TRUSTEE UNDER INDEN¬ 
TURE OF MORTGAGE, AND COFFIN & IpURR, 
INC. 


Nature of the Appeal and Contention of These 

Appellees. 

Decree Below. 

This case consists of two appeals, the first from a 
decree of foreclosure (R. 665), and the second from 
a decree ratifying the sale of the property involved. 
(R. 739) * | 

Bv the decree of foreclosure it was held that a 
certain deed of trust from the trustees of the |Vash- 
ington Central Trust to the appellee The National 
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Shawmut Bank of Boston, trustee, conveying the 
Washington Building as security for bonds aggre¬ 
gating $3,300,000, was prior to the interests of all 
other parties to the suit, that the bonds so secured 
were in default, and that the Washington Building 
should be sold by trustees appointed by the court (R. 
665). It was further decreed that a second deed of 
trust to the appellee Liberty Trust Company in the 
principal sum of $796,500 was also in default, that 
this second deed of trust constituted a second lien 
on said real estate, that the appellant James Stewart 
& Company, Inc., the builder of the Washington 
Building, had the next lien in the sum of $196,297.48 
with interest, and that after the Stewart lien there 
were several of equal rank, including the appellants 
Coolidge, Shepley, Bulfinch & Abbott, the architects, 
for $17,028.88 with interest, the appellant The Baker 
Cork & Tile Company, Inc., a contractor, for $4,- 
027.75, and the liens of four other parties, Lawton 
G. Herriman, General Electric Company, Sanborn 
Electric Company and Weaver Bros., Inc. It was 
decreed that these liens be paid in order out of the 
proceeds of the sale, and that any balance should be 
paid to the trustees of the Washington Central Trust. 
(R. 665) 

September 2, 1929, the Court ratified and con¬ 
firmed a sale of the property to Hooper, Kimball & 
Williams, Incorporated, for $4,005,000. (R. 739) 


Appeals . 

From both of these decrees appeals were taken by 
James Stewart & Company, Inc., Parker-Bridget 
Company, Peoples Drug Stores, Incorporated, of 
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Maryland, Peoples Drug Stores, Incorporated, of 
Delaware, Coolidge, Shepley, Bulfinch & Abbott, and 
Weaver Bros., Inc. (R. 676, 745) From th^ decree 
of foreclosure, but not from the decree of confirma¬ 
tion, The Madrillon Company, Inc., Catlins, Inc., The 
Baker Cork & Tile Company, Inc., General Electric 
Company, Sanborn Electric Company, and pawton 
G. Herriman appealed. (R. 676, 677) Catliijs, Inc., 
General Electric Company, Sanborn Electric Com¬ 
pany, and Lawton G. Herriman failed to perfect their 
appeals. (R. 678) Parker-Bridget Compani% Peo¬ 
ples Drug Stores, Incorporated, of Maryland, peoples 
Drug Stores, Incorporated, of Delaware, and Madril¬ 
lon Company, Inc*., perfected their appeals (E. 678), 
but later dismissed them. The appellant James 
Stewart & Company, Inc., and the appellants Cool¬ 
idge, Shepley, Bulfinch & Abbott have filed briefs. 
No brief has been filed by the remaining appellant 
The Baker Cork & Tile Company, Inc. 

The pleadings and brief of appellants Cololidge, 
Shepley, Bulfinch & Abbott, the architects, j follow 
closely the pleadings and brief of the appellant 
Stewart, the contractor. (R. 140, 440, 516, 53-, 549) 
For purposes of convenience we shall, therefore, 
refer simply to Stewart, but the arguments that are 
made in regard to Stewart are equally applicable to 
Coolidge, Shepley, Bulfinch & Abbott. j 


Contentions of Stewart . 

The case presented by Stewart on this appeal is 
quite different from the case presented by th^m in 
the lower court. In the answer of Stewart, ijiclud- 

i 
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ing a cross-bill, it was alleged that the purchase of 
the real estate and the erection of the Washington 
Building thereon constituted and was the result of a 
“joint enterprise’’ of the trustees of the Wash¬ 
ington Central Trust, Coffin & Burr, Inc., who loaned 
the monev secured bv the first deed of trust, The 

v * y 

National Shawmut Bank of Boston as trustee under 
the first deed of trust, the City Central Corporation 
who loaned the monev secured bv the second deed 

f *> 

of trust, and the Liberty Trust Company, the trustee 
under the second deed of trust. It was alleged that 
the trustees of the Washington Central Trust “with 
full authority from said parties to said joint enter¬ 
prise” entered into a contract with Stewart, whereby 
the lender should build the Washington Building, 
that Stewart had performed the contract but had 
not been paid in full “by any of the persons engaged 
in the aforesaid enterprise”, that Stewart as the 
general contractor employed to erect the building 
“was in equity secured for the payments to which 
it should and did become entitled under said agree¬ 
ment upon all property and other assets of said en¬ 
terprise’ and that it was entitled to have an equi¬ 
table lien “superior to the liens by way of mortgage 
or otherwise of any of the parties to said joint en¬ 
terprise and of all persons claiming under them with 
knowledge, actual or constructive, of the rights of 
James Stewart & Company, Inc.” It was alleged 
that the holders of the bonds had such constructive 
knowledge. This was the principal contention of 
Stewart in the court below (see the answer, R. 140- 
151), and has been completely abandoned on this 
appeal (Stewart’s brief, p. 36) 

The only point that the appellant Stewart is now 
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asserting in this Court on appeal is a point which 
in some of its aspects was made for the first time in 
an amended answer filed by Stewart on Abril 30, 
1929, during the trial of the case, wherein it was 
stated that 

“with respect to the surety bonds referred to in 
Paragraph 12 thereof that it was inforiined by 
Albert 0. Hagar, one of the representative^ of the 
joint enterprise referred to in said answer and 
counter-claim with whom its contract for the 
erection of the building in question was! nego¬ 
tiated, and during the negotiations leading there¬ 
to and by Coffin & Burr, one of the parties to 
said enterprise, first, of the existence of said 
surety bonds and of the character thereof; and 
second, that the same were completion bonds 
and not merely to indemnify the obligors therein 
named, and it was further informed by said 
Hagar, acting in the capacity aforesaid, that this 
defendant was intended to be and was fulljy pro¬ 
tected thereby for the full payment to it for the 
construction of said building under its saiji con¬ 
tract ; and this defendant says that it was induced 
to and did enter the said contract in rejliance 
upon the representations aforesaid and has al¬ 
ways relied upon said representations and the 
promises and obligations in said bond contained, 
for the payment to it by the principals and sure¬ 
ties therein for the work and materials furnished 
by this defendant in the construction of’ said 
building under its said contract.” (R. 657) 

The present contention of Stewart appears to be 
this: Although Stewart has entirely abandoned its 
claim that a “joint enterprise” existed, and although 
the bond in question for $1,200,000 ran froth the 
trustees of the Washington Central Trust, as jprin- 
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c-ipals, and from the surety companies, as sureties, 
to The Xatiqnal Shawmut Bank of Boston as trustee 
under the first mortgage, nevertheless it is claimed: 

(1) that Stewart is entitled to “protection'’ under 
this surety bond, 

(2) that Stewart should have been allowed to show 
that it entered into its contract for the erection of 
the building upon reports to the president of the 
Stewart Company by an assistant “of the existence 
and nature of the $1,200,000 completion bond,” 

(3) that evidence of a settlement between the first 
mortgage bondholders and the surety companies 
should have been admitted, and 

(4) that The National Shawmut Bank of Boston as 
trustee under the first deed of trust should have been 
required “to exhaust its remedies against the surety 
companies as a condition to the foreclosure of its 
mortgage.” (See points in Stewart brief, p. 3.) 


It will be noted that these four points all depend 
on the establishment of the first point, for if Stewart 
was not entitled to the “protection” of the surety 
bond the offered testimony was, of course, imma¬ 
terial and itwould make no difference to Stewart 
how the mortgagees pursued their remedies. 


Opinion of Trial Court. 

As to the Stewart contention the Justice sitting in 
the court below held: 

“James, Stewart & Company, a corporation, 
is a defendant to the appeal and in its answer 


surety 

^mnity 


and cross-bill * * * asks * * * that, the 
companies, The Hartford Accident & Ind 
Company, The Maryland Casualty Company and 
The Metropolitan Casualty Insurance Company 
of New York, on the completion bonds pajy to it 
directly the amount of its lien (K. 1008) 4 * * 
'‘The obligee under the bond as trustee under 
the first mortgage and its successors in sai^l trust 
was the National Shawmut Bank of Bostoi^. The 
bond was conditioned upon the trustees of the 
Washington Central Trust performing orl caus¬ 
ing to perform all the obligations und([r the 
mortgage and loan agreement until the comple¬ 
tion of the building and payment in full jthere- 
for, free from liens, or upon the surety making 
good any such default upon the part of the prin¬ 
cipal (R. 1017) * * *. 

“The surety bond is not for the benefit of the 
mechanics’ lienors and no other party can avail 
himself of the surety bond except the trustee for 
the benefit of the first mortgage bondholders. 
(R. 1021) ^ | 

“This is not a case of marshalling of assets. 
One reason against such a course is thajt the 
lienors would obtain no benefit by a payment of 

the surety bond to the trustee for the bond- 
* 

holders, as the surety company would be subro¬ 
gated to the trustees’ lien if it did pa\i the 
amount of its obligation under the bond, anfl the 
junior lienors therefore would not derive any 
benefit from forcing the trustee to exhaust its 


remedy against the surety company first.” 

1021 ) ' 


(R. 


Contention of Appellees. 

It is the contention of these appellees that tliii de¬ 
cision by the court below was correct in every re¬ 
spect. These appellees contend: 
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1. The surety bond for $1,200,000.00 which ran to 
the trustee under the first mortgage as obligee was 
in fact fori the sole benefit of the bondholders and 
the Lender, and therefore Stewart is not entitled to 
any protection thereunder or to enforce in its own 
name, or the name of the said obligee, any of the 
covenants, terms or conditions of said surety bond. 

2. The trustee for the bondholders under the first 
mortgage was not required to withhold or delay 
foreclosure until its remedies under the surety bond 
had been exhausted. 

3. If the penalty of the surety bond in the sum 
of $1,200,000 had been paid by the surety companies 
to The National Shawmut Bank as trustee for the 
bondholders; the surety companies would to that ex¬ 
tent have been subrogated to the rights of the bond¬ 
holders so that when the trustee collected $3,300,000 
on the foreclosure $2,100,000 thereof would be paid 
to the bondholders (who would already have received 
the $1,200,000 paid by the surety companies) and the 
remaining $1,200,000 would be repaid the surety com¬ 
panies. (These figures, of course, disregard inter¬ 
est, etc.) 

4. In view of the fact that Stewart was not a third 
party beneficiary under the bond and consequently 
not entitled to any protection under it, the proposed 
testimony of the president of that company in re¬ 
gard to reliance on reports of his assistant in regard 
to the bond and the proposed testimony in regard to 
a contemplated settlement between a committee for 
the first mortgage bondholders and the surety com¬ 
panies was immaterial. 
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Statement of Facts. 

The Stewart brief contains an accurate statement 
of facts so far as it goes. But the statement is in¬ 
complete and fails to mention many facts established 
before the court below, some of which we believe are 
highly important. In this statement we shall first 
state the facts substantially in chronological j order, 
and shall then refer specifically to the importanjt facts 
omitted in the Stewart brief. 

The important point to bear in mind in reading 

this detailed statement of facts is that the detailed 

facts indicate clearly that the surety bond was ex- 

acted, prepared, and executed for the benefit and 

protection of the first mortgage bondholders ajid the 

lender and not for the benefit or protection of any 

one else. Also thev show that the Stewart contract 

* 

was made five and one-half months after the execu¬ 
tion of the surety bond which Stewart contends was 
for its benefit, and about two and one-half njonths 
after all of the first mortgage bonds had bee4 sold 
to the public. The facts show also that Stewaijt and 
its agents never saw the surety bond, did not jknow 
to whom it ran, did not contemplate the question of 
possible foreclosure, and did not really rely on the 
surety bond. 

Preliminary Arrangeynents for Bond Issue to be 
Secured by First Deed of Trust. 

Coffin & Burr, Inc., a Massachusetts corporation, 
was in 1924 and thereafter engaged in the business of 
dealing in investment bonds and matters kirjdred 

thereto. About the end of that year a certain Albert 

! 
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O. Hagar, the president of City Central Corporation, 
an organization which operated real estate proper¬ 
ties, called their attention to a real estate project 
in Washington, contemplating the building of an office 
building at 15th Street, New York Avenue, and G 
Street, Northwest, and suggested that they might be 
interested in taking the first mortgage bonds. (R. 

829. ) 

After studying the location and other factors con¬ 
nected with the proposition Coffin and Burr, on March 
4, 1925, entered into a preliminary purchase agree¬ 
ment with the City Central Corporation. (R. 829, 

830. ) This agreement recited that the City Central 
Corporation on behalf of the ultimate owner of cer¬ 
tain premises in Washington desired to obtain a loan 
from Coffin & Burr, that it was proposed to erect an 
office building on the premises, that the City Central 
Corporation had already organized a Massachusetts 
real estate trust known as the Washington Citv Cen- 
tral Trust, which was the owner of part of the prem¬ 
ises, that it was proposed to acquire the remaining 
part, and that a new real estate trust or a corpora¬ 
tion might be organized for the purpose of owning 
and operating the building. (R. 830.) The agreement 
provided for the sale to Coffin & Burr, Inc., of $2,- 
500,000 principal amount of 6 per cent first mortgage 
bonds to be secured by a first lien upon the premises. 
The price was par less a discount of 7 l /y per cent. 
The agreement provided, 

“The Company agrees to furnish at its own ex¬ 
pense, a completion bond in an amount to be de¬ 
termined by the Banker, but not to exceed $800,- 
000, satisfactory to the Banker and to its coun¬ 
sel, in form, and to be issued by a responsible 
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bonding company, approved by the Banker, guar¬ 
anteeing the completion of the building i^i accor¬ 
dance with said plans and specifications ^nd with 
the terms of this agreement, free from all claims 
or liens.” (R. 839.) 

There were further provisions as to the machinery 
for making the loan, which provisions were Substan¬ 
tially the same as those embodied in a subsequent first 
mortgage loan agreement which will be described in 
more detail. (R. 831 to 839) While the final docu¬ 
ments were being drafted Mr. Hagar found that he 
could get additional land adjoining the original land 
and thus construct a larger building. This resulted 
in the increase of the first mortgage bond issvje from 
$2,500,000 to $3,300,000. (R. 840.) 


Preparation and Execution of Final Documents. 

Coffin & Burr, Inc., had employed Ropes, Gray, 
Boyden & Perkins, attorneys, of Boston, to drhw the 
first mortgage loan papers, and Mr. Catheron of that 
firm handled the work. Mr. Gleason, the manajger of 
the bond department of Coffin & Burr, Inc., had[ many 
conferences with Mr. Catheron in that connection, 
working on the first mortgage loan papers, which 
consisted of the declaration of trust, the first mort¬ 
gage loan agreement, the first mortgage deed of | trust, 
and the form of surety company bond. Thd loan 
agreement was drawn by Mr. Catheron as counsel for 
Coffin & Burr (R. 808, 809, 840). Mr. Gleason of Cof 
fin & Burr told Mr. Catheron that: 


4 ‘this was their first contract with Hagar: 
this was a development outside of Bostcr 


that 

and 


| 

i 


12 


in a jurisdiction with which they were not famil¬ 
iar and to surround these papers with all the 
legal protection that he could devise on behalf of 
the first mortgage bondholders and on behalf of 
Coffin & Burr” (R. 840) 

When thq documents had been fully prepared, on 
July 10, 1925, a declaration of trust was executed cre¬ 
ating the Washington Central Trust, the type of com¬ 
mon law trilist generally known as a “Massachusetts 
trust.” (R, 750, 157-179) The trustees were to be 
Messrs. Hagar, Wadden and Burnett. These trustees 
then held a meeting bv which they voted to issue 
certain preferred and common stock, to accept con¬ 
veyances of the western part of the property on which 
the Washington Building was later built, to execute a 
iirst mortgage of $2,500,000, which might be increased 
to $3,300,000 upon securing title to additional prop¬ 
erty to the east to the total present extent of the 
building, to execute a first mortgage loan agreement 
with Coffin & Burr, Inc., providing the machinery for 
the loan to be secured by the first mortgage, and to 
execute a completion bond in the sum of $800,000 to 
the trustee under the first mortgage. (This was 
later increased to $1,200,000 when the additional prop¬ 
erties were acquired.) Substantially similar docu¬ 
ments were authorized for the second mortgage, and 
agreements were authorized with the Citv Central 
Corporation! for the flotation of the preferred stock. 
Further agreements were authorized with the Citv 
Central Corporation for the supervision and manage¬ 
ment of the proposed building. (R. 790, 791) At the 
same time, on July 10, 1925, a loan agreement for the 
first mortgage loan of $2,500,000 (or $3,300,000 when 
the additional property was acquired) was executed 


13 


between Coffin & Burr, Inc., as the lender, the trustees 
of the Washington Central Trust as the borrower, 
and The National Shawmut Bank as trustee. (JR. 180.) 
This loan agreement of July 10, 1925, which a£ stated 
above was prepared by a lawyer, representing Coffin 
& Burr, contained as an exhibit a form of surety 
bond which when subsequently executed became the 
surety bond involved in this appeal. (See prihted ad¬ 
dition to record.) The lirst mortgage was also ex¬ 
ecuted on July 10, 1925. (R. 341.) | 

Settlement was had at the office of the district, 

i 7 

Lawyers and Washington Title Companies in j Wash¬ 
ington, July 15, 1925. (R. 814, 815, 1011) July 17, 

1925, the following instruments were placed £>n rec¬ 
ord : I 


No. 68, deed from the Stockwood Investment 
Company to the trustees of the Washington 
Central Trust (R. 993). | 

No. 69, deed from trustees of the Washington 
City Central Trust to the trustees of the Wash¬ 
ington Central Trust (R. 993). 

No. 70, declaration of trust creating the Wash¬ 
ington Central Trust and declaring th^ uses 
to which the land covered by Deeds 68 4 n d 69 
was held (R. 750, 157-179). | 

No. 71, first mortgage or deed of trust, convey¬ 
ing said land to The National ShawmutjBank 
of Boston, trustee, to secure a bond is$ue of 
$3,300,000, of which $2,500,000 was to be issued 
at once and $800,000 when additional land was 
subjected to the deed of trust (R. 751). 

No. 72, second mortgage or deed of trust to Lib¬ 
erty Trust Company, trustee. (R. 751, 752). 
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Provisions of Declaration of Trust. 


By the declaration of trust creating the Washington 
Central Trust which was recorded as instrument No. 
70 on July 17, 1925, the trustees declared that they 
would hold the premises conveyed to them in trust to 
sell and convert the same into cash and personal prop¬ 
erty, and in the meantime to develop and manage the 
same and to receive the income thereof for the benefit 
of the shareholders and with and subject to the 
powers and provisions contained in the declara¬ 
tion of tvust. (R. 159) There were to be 

18,000 preferred shares of the par value of $100 each 
and 25,000 common shares without par value. (R. 
169) The property was to be administered in the 
sole discretion of the trustees. (R. 159-163) There 
were no provisions for meetings of shareholders, and 
the only powers of the shareholders were to approve 
or veto certain acts of the trustees. (R. 164, 165, 169, 
172, 173, 178) It was provided that both the trustees 
and shareholders should be free from personal lia- 
bilitv and that creditors were onlv to look to the trust 


fund for payment. (R. 162, 163. 166, 167) It pro¬ 
vided that during periods of construction the trustees 
might in their discretion pay dividends, even if said 
dividends had not been earned and might charge the 
whole or any part of said dividends against the capi¬ 
tal account or otherwise as the trustees might deem 
advisable. (R. 169, 170) 

Upon the death, resignation or expiration of the 
term of a trustee the remaining trustees were to elect 
his successor with the approval of a majority in in¬ 
terest of the shareholders. (R. 165) The declara¬ 
tion of trust authorized the trustees to borrow monev 


and to mortgage the trust property, and authorized 
the trustees: 


15 


“2 (p) To pay to brokers commissions Jn cash, 
shares hereof, or securities in respect of the pur¬ 
chase or sale of property or of any interest there¬ 
in and for services in procuring subscriptions for 
or underwriting of shares or securities issued 
hereunder or in procuring tenants or otherwise or 
to sell at a discount shares or securities! issued 
hereunder. ” (R. 157, 162.) 


Provisions of Loan Agreement. 

The loan agreement relating to the first deed of 
trust was executed by Coffin & Burr, Inc., as the 
lender, the trustees of the Washington Central Trust 
as the borrowers, and The National Shawmut Efenk of 
Boston as trustee. (R. 751, 180, 571) The lender 
contracted to make a fifteen year loan of $2,5p0,000, 
secured by a first mortgage or deed of trust, a copy 
of which was attached, and payable, less a discount of 
7Mi per cent, as the building progressed.* The lender 
might, however, deposit money with the trustee at any 
time and upon doing so would be entitled to receive 
a proportionate amount of bonds. In such case the 
trustee would hold the money and pay it over to the 
Washington Central Trust only as the building pro¬ 
gressed, but interest was to be allowed the Walshing- 
ton Central Trust on money so held by the trustee. 
It was provided that if the additional property was 
purchased and the bond issue increased to $3,350,000 
the lender might take the additional bonds on the 
same terms. The loan agreement had numerous pro¬ 
file testimony is that a discount of 7*4 per cent on a first issue 
of $2,500,000 first mortgage bonds running for fifteen years} is not 
high but is low on financing where the building was to be constructed 
(R. S41). 
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visions for the protection of the bondholders. For 
example, no payments were to be made by the trustee 
except on architects ’ certificates approved by the 
lender, and the lender might employ an independent 
architect orjengineer to supervise the construction of 
the building. (R. 751, 180-202, 571) The borrower 
expressly agreed to clear off and remove any mechan¬ 
ics liens within five days of filing. 

As already stated the loan agreement was drawn 
by Mr. Catheron, counsel for Coffin & Burr. There 
were annexed to and made a part of the loan agree¬ 
ment as Exhibits “D M , “E” and “F”, respectively, 
three forms of surety bonds. (Printed addition to 
record.) As to the original surety bond it was pro¬ 
vided : 


“The borrower agrees to furnish at its own 
expense a bond in the penal sum of Eight Hun¬ 
dred Thousand Dollars ($800,000.00) substan- 
tiallv in the form hereto annexed marked Exhibit 
“D’\ but with such changes in form and sub¬ 
stance as are approved by the Lender, such bond 
to be issued by a responsible surety company or 
responsible surety companies authorized to do 
business in the District of Columbia and in the 
Commonwealth of Massachusetts.” (K. 191) 


This provision for the original bond to be given by 
the borrower, had regard only for the land originally 
acquired by the Washington Central Trust. If the 
additional land to the east should be acquired prior to 
the completion of the building, as was actually done, 
the bond issue could be increased from $2,500,000 to 
$3,300,000, provided, among other things, that the 
Lender as a condition precedent to the issue of said 
additional bonds could require that the surety bond 
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be increased to $1,200,000 under the following pro¬ 


vision : 


“(d) That the Borrower as Principal and a 
responsible surety company or responsible surety 
companies authorized to do business in Washing¬ 
ton, 1). C., as Surety or Sureties, shall execute 
and deliver to the Trustee a bond in penal sum of 
four hundred thousand dollars ($400,000) for the 
completion of such addition according tej) said 
agreement with the Trustee and said plaits and 
specifications, such bond to be in the form hereto 
annexed marked “Exhibit E”; provided,i how¬ 
ever, that if such suretv bond shall be furnished 
at a time prior to the completion of the original 
building it shall be in the penal sum of one mil¬ 
lion two hundred thousand dollars ($1,20(),000) 
and shall be conditioned for the completion pf the 
construction, erection and equipment of the ptruc- 
ture composed of the original building and the 
separate addition. Such bond may be substituted 
for the bond in the penal sum of eight hundred 
thousand dollars ($800,000) conditioned for the 
construction of the original building. It sh ill be 
substantial!// in the form annexed hereto and 
marked “Exhibit F." Such variations iiji the 

form or substance of said bonds mav be made as 

* 

shall be approved bv the Lender; * * *M (R. 

197, 198) ‘ | 

. 

The bond which is involved in this appeal is the |final 
bond for $1,200,000, provided for as just statedj. A 
form of this was attached to the loan agreement as 
Exhibit “F” thereof. (Printed addition to record.) 
Thus as far back as July 10, 1925, the bankers who 
were going to lend the monev to the Washington Gen- 
tral Trust not only required a surety bond for jlieir 
protection and for the protection of the bondholders 
but then designated the exact form of surety ^)ond 
which was subsequently given. 
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The loan agreement further provided: 

44 13. If the Borrower shall for any reason aban¬ 
don or unreasonably delay the construction and/ 
or equipment of said building, or shall fail to 
complete the same, or shall be prevented from 
completing the same by any cause whatsoever, 
and if the surety shall not forthwith undertake 
and without unreasonable delay proceed with such 
construction and/or equipment, the lender at its 
election (but without prejudice to any other right 
of the lender or trustee or bondholders arising in 
consequence of such default) mag, but shall not 
be required to, complete the erection, construc¬ 
tion and equipment thereof. * * *” (R. 193) 

4 4 In case the Lender or the Trustee shall, pur¬ 
suant to this section 13, proceed with the erection, 
construction and equipment of said building, the 
Trustee man enforce against the Surety the obli- 
gation of the Surety Bond to pay all such sums 
as shall (in addition to moneys actually paid over 
to or deposited with the Trustee by the Princi¬ 
pals and moneys which but for the default of the 
Principals the Lender would be under obligation 
to advance) be required for such erection, con¬ 
struction and equipment.” (R. 195) 

All of these provisions were obviously intended for 
the protection of the lender and the holders of the 
Mortgage bonds, but lest there be any doubt on that 
score it was specifically provided: 

44 This agreement shall bind, except as specifi¬ 
cally stated in the preceding paragraph hereof, 
and all benefits hereof shall inure to the Lender 
and to the Trustee as Trustee under the Mort¬ 
gage and its successors in said trust, and to the 
Borrower as Trustees of the Washington Central 
Trust aforesaid and their successors in said trust, 
but shall not bind any of said Trustees, per¬ 
sonally, or the shareholders of said Washington 
Central Trust.” (R. 202) 
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It should be noted that it was not provided that 
benefits under the loan agreement should inure to 
the builder. 


Provisions of First Mortgage or Deed of Trust. 


The first mortgage or deed of trust which j was re¬ 
corded July 17, 1925, was from the trusteed of the 
Washington Central Trust to The National Shawmut 
Bank of Boston as trustee. (R. 751, 341) It con¬ 
tained a form of bond which was to be secured by the 
deed of trust, and it provided that bonds nfiglit be 
issued in the total sum of $3,300,000, to be paVable in 
fifteen years with interest at 6 per cent payable semi¬ 
annually. (R. 342, 343) The form of bond contained 
a provision that it was to be treated as negotiable by 
delivery and all persons were by its terms e.tpresslv 
invited to act accordingly. (R. 345) The bcjnd was 
to be signed bv the trustees of the Washington Cen- 
tral Trust as such and no trustee or shareholder was 
to be held to any personal liability. (R. 345) The 
issue was originally to be only $2,500,000 and the re¬ 
maining $800,000 might only be issued upon the acqui¬ 
sition of certain additional property and the Subject¬ 
ing of that property to the provisions of the deed of 


trust. The deed of trust contained other provisions 
which were to be performed for the protection of 
bondholders prior to the issue of the additional $800,- 
000 bonds, including the consent of Coffin & Burr, 
Inc., the filing of the opinion of a title company that 
the deed of trust constituted a first lien, the deposit 
with the trustee of money or guaranties in form satis¬ 
factory to Coffin & Burr, Inc., that there would be 
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sufficient funds to construct the addition to the build¬ 
ing upon the, new property, and the increase in the 
surety bond from $800,000 to $1,200,000. (R. 349, 350, 
351) 

The deed of trust provided for payment into a 
sinking fund on or before December 1, 1927, of 1 per 
cent of the aggregate amount of bonds outstanding 
(R. 361). It further provided that in the event of a 
default under anv of the terms or conditions of the 
loan agreement, or in the payment of interest, or in 
the payment pf any sum that might be due, and if 
such default should continue for a period of thirty 
davs after written notice thereof had been given by 
the trustee to the mortgagors, the trustee might do 
any of certain things specified, among which were in¬ 
cluded declaring the principal of the bonds due, fore¬ 
closing or selling the property, or taking any other 
action at law pr in equity which it deemed desirable 
to foreclose or otherwise enforce the lien of the bonds 
(R. 377-384). 

The provision for the increase of the surety bond 
to $1,200,000 was as follows: 

“At anv time when no event of default as 
% 

defined in Article VII hereof shall exist to the 
knowledge of the trustee and subject to the con¬ 
ditions hereinafter set forth, additional bonds se¬ 
cured by this indenture to a face value not ex¬ 
ceeding eight hundred thousand dollars ($800,- 
000) making with the bonds secured bv this in- 
denture originally issued, an aggregate face 
value not exceeding three million three hundred 
thousand dollars ($3,300,000) may be executed by 
the mortgagors and delivered to the Trustee and 

shall be certified by the Trustee but only after 
#*###### 


“(b) the execution, delivery and recording of a 
supplemental indenture or indentures of mort¬ 
gage between the Mortgagors and the Trustee 
conveying to the Trustee as additional security 
under this indenture, the parcels of land de¬ 
scribed as “additional parcels” in an agreement 
(hereinafter called the “Loan Agreement”) of 
even date herewith and filed with the Trustee, 


* 


5 * 


“(e) 


# 


dfc 


if the building: 


* 




* 


to be 


erected on the parcels originally subjected Ito the 
lien of this mortgage be not already completed, 
the delivery to the Trustee of a bond in the penal 
sum of one million two hundred thousand dollars 
($1,200,000) executed by the Borrower as I| rinci- 
pal and a responsible surety company or respon¬ 
sible surety companies authorized to do business 
in Washington, D. C. * * * conditioned for 

the completion of the entire structure formpd by 
the ‘original building’ and the ‘addition’ in ac¬ 
cordance with the plans and specifications {here- 
for, referred to in the Loan Agreement, and in 
accordance with the supplemental indenture or 
indentures hereinbefore referred to; such j bond 
shall be in the form provided in the Loan Agree¬ 
ment and may be substituted for the bond iji the 
penal sum of ($800,000.00) referred to in the 
Loan Agreement.” (R. 350, 351.) j 

I 

The mortgage contained the following covenants the 
language of which is significant in that they were 
followed by and account for the terms of the 
$1,200,000 surety bond involved in this appeal. 


“Section 6. The Mortgagors covenant to [per¬ 
form and discharge all the covenants and obliga¬ 
tions by them to be performed and discharged, 
and to observe all the conditions and provisions 
by them to be observed, in the Bonds and in |this 
indenture contained. * * * I 
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“Section 10. The mortgagors covenant that 
they will forthwith upon the recording of this 
indenture * # * cause to be erected and completed 
on the mortgaged property with all reasonable 
diligence and dispatch and in any event (delays 
occasioned bv strikes or other unavoidable calam- 
ities excepted) on or before January 1, 1927, an 
office and mercantile building in accordance with 
the provisions of the Loan Agreement and the 
plans and specifications therein referred to, as 
said plans and specifications may from time to 
time be amended and added to in accordance with 
said Loan Agreement and that forthwith upon 
such recording of a supplemental indenture sub¬ 
jecting to the lien of this indenture, the ‘addi¬ 
tional parcels, described in the Loan Agreement, 
thev will also, unless such ‘addition’ shall alreadv 
have been erected, cause to be erected and com¬ 
pleted oh said parcels of land with all reasonable 
diligence and dispatch, and in any event (delays 
occasioned bv strikes or other unavoidable calam- 


ities excepted) not later than January 1, 1927, or 
fifteen months beyond the date of said recording, 
whichever is later, the ‘addition’ referred to in 
said Loan Agreement, in accordance with the 
plans and specifications for said ‘addition’ re¬ 
ferred to therein or amendments to said plans 
and specifications made in accordance therewith, 
and fully and promptly to pay for said building 
and addition, and to pay all bills and claims con¬ 
tracted or incurred in connection with the con¬ 
struction and equipment thereof * * (R. 

366, 367, 368.) 


The following provision of the deed of trust is im¬ 
portant as showing how any money obtained by fore¬ 
closure was to be applied: 


“If in the event of default thereunder (under 
the loan agreement) or hereunder on the part of 
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the Mortgagors the Trustee shall receiye any 
money under the so-called ‘Completion Bond’ or 
as damages under said Loan Agreement, the 
money so received shall be used to make good 
the default on account of which it was received 
or shall be expended in the completion of the 
building as contemplated in the Loan Agreement 
or, in the event that the Trustee shall sjell the 
Mortgaged Property under the provisions of Ar¬ 
ticle VII hereof, it shall apply such moiiey to¬ 
gether with any other monevs then held j under 
the Loan Agreement as in said Article VII pro¬ 
vided for the proceeds of such sale. (R. 392, 
393.) 

I 

The provisions of Article VII of the deed ot] trust 
were followed exactly in the foreclosure decree of 
the court below. (Compare R. 381 and R. 671.) 

The first deed of trust finally contained the follow- 

m/ 

ing provision: 

■ 

“Nothing in this indenture, express or implied, 
is intended or shall be construed to confep upon 
or to give to any person or corporation, other 
than the parties hereto and the holders and reg¬ 
istered owners of the Bonds, any right, remedy 
or claim under or by reason of this indenture or 
any covenant, condition, stipulation or agreement 
hereof; and all the covenants, conditions, stipu¬ 
lations, promises and agreements in this indenture 
contained by or on behalf of the Mortgagors shall 
be for the sole and exclusive benefit of the par¬ 
ties hereto and of the holders and registered 
owners of the Bonds. 5 ’ (R. 397.) 

This provision, which by reference was made a part 
of the surety bond and which appears to dispose com¬ 
pletely of the contention of the appellant Stewart 
Company that the bond was for its benefit is nowhere 
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mentioned in the ninety-four page brief of that ap¬ 
pellant. 


Provisions of Surety Bond. 

A surety bond was first executed in the sum of 
$800,000 in the form attached to the loan agreement 
as Exhibit “IV*, which has been heretofore re¬ 
ferred to. 

When the additional land was acquired and the 
supplemental indenture was executed increasing the 
bond issue, secured bv the first mortgage from $2,- 
500,000 to $3,300,000. a new surety bond was executed 
and delivered in the sum of $1,200,000. This is the 
surety bond involved in this appeal. A copy thereof 
appears in the record at page 422, and for the con¬ 
venience of this Court is printed in full at the con¬ 
clusion of this brief. (R. 754, 422.) This bond fol¬ 
lows the form of bond attached to the loan agreement 
as Exhibit I"’’ which has been heretofore referred to 
(see printed addition to the record). 

The principals in this bond were the trustees of 
the Washington Central Trust. The sureties were 
the three surety companies, parties to this appeal. 
The obligee under the bond was “The National Shaw- 
mut Bank of, Boston * * * as it is trustee under 

the indenture of mortgage hereinafter referred to 
and its successors in said trust as obligee.*’ The pen¬ 
alty of the bond was $1,200,000. (R. 422.) 

The bond recited the indenture of mortgage dated 
as of June 1, 1925, and the supplemental indenture of 
mortgage dated as of April 1, 1926, and described the 
land covered by these mortgages. It recited that 


25 


$3,300,000 in bonds had been issued secured b^’ these 
mortgages. It recited the execution of the loan agree¬ 
ment between the trustees of the Washington Central 
Trust, the National Shawmut Bank, as trustee, and 
Coffin & Burr as lender. The surety bond then 
stated: J 

I 

“* ' reference to which Indenture of 

Mortgage and Loan Agreement and Supple¬ 
mental Indenture and Supplemental Loan Agree¬ 
ment is hereby made and which instruments and 
all and singular the terms thereof are hereby 
made a part hereof by reference thereto a& fully 
to all intents and purposes as if set forth in the 
body hereof.” (R. 425, 754.) j 

1 

This provision is important, in that, as hasj been 
pointed out, it was expressly provided in the inden¬ 
ture of mortgage that: 

“Nothing in this indenture, express oj* im¬ 
plied, is intended or shall be construed to confer 
upon or to give to any person or corporation, 
other than the parties hereto and the holders and 
registered owners of the Bonds, any right, | rem¬ 
edy or claim under or by reason of this indenture 
or any covenant, condition, stipulation or agree¬ 
ment hereof; and all the covenants, conditions, 
stipulations, promises and agreements in j this 
indenture contained by or on behalf of the Mort¬ 
gagors shall be for the sole and exclusive benefit 
of the parties hereto and of the holders and regis¬ 
tered owners of the Bonds.” 

I 

This surety bond is always referred to by appellant 
Stewart as a “completion bond.” That is perhajps a 
fair designation, but it is important to note tlia 
surety bond was much more than a completion 
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As will be shown in detail later in this brief (p. 
47), the conditions and covenants of the surety bond 
were similar to covenants contained in the first mort¬ 
gage or deed of trust, and were evidently put in the 
surety bond to enforce compliance with the cove¬ 
nants of the first mortgage or deed of trust. In addi¬ 
tion to the conditions that the building was to be 
erected and paid, for there was a condition that the 
principals should: 

“Perform or cause to be performed until the 
completion of said structure composed of the 
original building and the addition and its equip¬ 
ment and payment in full therefor free from liens 
all obligations of the principals under said in¬ 
denture of mortgage and said loan agreement 
and supplemental indenture of mortgage and sup¬ 
plemental loan agreement.” (R. 425.) 

And there was a condition that the suretv should: 

“Make good any default on the part of the 
principals under any of the terms, covenants or 
conditions hereinabove set forth on the part of 
the principals to be kept and performed or under 
the terms of said indenture of mortgage or of 
said supplemental agreement or of said supple¬ 
mental indenture of mortgage or of said sup¬ 
plemental loan agreement up to and including 
the completion of said structure composed of 
the original building and the addition and its 
equipment and payment therefor free from liens 
in the same time and in the same manner as said 
principals are obliged so to do and perform.” 
(R. 426.) 

These provisions of the surety bond went far beyond 
the requirement to complete the building free from 
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liens. It will be noted that until the building was 
completed free from liens, the sureties were respon¬ 
sible for the performance by the principals of all of 
the covenants of the first mortgage. Thus !to the 
amount of $1,200,000, the penalty of the surety bond, 
the sureties were responsible even for the payment 
of all amounts due on the bonds secured bv tlie first 
mortgage or deed or trust. 

It was under this provision that a judgment for 
$1,200,000 was subsequently recovered from the 
surety companies. (See this brief, p. 38). This 
judgment was not caused directly by the failure to 
pay liens, but by the fact that the principal amount 
of the bonds secured by the first deed of tru|st had 
been declared due and remained unpaid, tliujs con¬ 
stituting a breach of covenant by the principals, be¬ 
fore the building was completed and paid fo|r free 
from liens. (R. 891, 907.) The damage from this 
breach of covenant was definite. It was the full 
amount of the bonds outstanding secured by the 
first deed of trust or $3,300,000 with interest thjereon, 
and the sureties were held responsible to the pxtent 
of the penalty of the bond, $1,200,000. The poiijt that 
we wish to emphasize is that the heaviest obligation 
of the sureties under this bond did not have jto do 
directly with the completion of the building pr the 
payment of the mechanics liens, but had to dp with 
the actual payment of the mortgage bonds secured 
by the first deed of trust to the extent of the penalty 
of the surety bond. This provision, of coursd, was 
for the benefit of the trustee under the first deed of 
mortgage and the bondholders secured thereby, i 
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Issue of Mortgage Bonds and Their Sale to the Pub¬ 
lic. Recording of Supplemental First Deed of 


T rust. 


Immediately after the recording of the first deed of 
trust, a temporary bond, as provided in the deed of 
trust and in the loan agreement, in the sum of $2,- 
500,000 was executed by the trustees of the Washing¬ 
ton Central Trust and was delivered bv them to The 


National Shawmut Bank as 


trustee and was certified 


by The National Shawmut Bank as such (K. 786). 
Said temporary bond was then held by the Bank 
and there were issued against said temporary bond 
between July 17, 1925, and July 21, 1925, interim cer¬ 
tificates in a form provided in the loan agreement 
to the amount of $2,500,000 to Coffin & Burr, Inc., as 
lender under the loan agreement, and to W. H. New- 
bold's Son & Company upon the order of Coffin & 
Burr, Inc., i against money theretofore paid by Coffin 
& Burr, Inc., to the Bank as such trustee under the 
loan agreement on account of the loan at par and ac¬ 
crued interest less a discount of 7M> per cent (R. 786). 
Coffin & Burr, Inc., and W. H. Newbold's Son & Com¬ 
pany immediately started the sale of these bonds to 
the public and they were all sold prior to September 
14, 1925 (R. 757, 823, 824, 844). For these bonds the 
public paid par except in the case of institutions and 
large purchasers which got them at 99 1 /2 (R. 

757, 823, 824, 844). By November 27, 1925, the defini¬ 
tive bonds provided for in the first mortgage were 
readv for deliverv and these were delivered in ex- 

rnr * 

change for the interim certificates (R. 786). 

Thereafter arrangements were completed to acquire 
the additional parcels of land contemplated by the 
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original mortgage and loan agreement, and orj April 

22, 1926, the following documents were recorded: 

l 

No. 214, deed from Alice K. Bingham to the trus¬ 
tees of the Washington Central Trust (Rj. 993). 

No. 215, deed from Helen C. McGinnell to the 
trustees of the Washington Central Truist (R. 
993). I 

No. 216, supplemental first deed of trust extend¬ 
ing the provisions of the first deed of t^ust of 
July 17, 1925, to the additional parcels so con¬ 
veyed (R. 400, 752). 

No. 217, supplemental second deed of trust (R. 

752). 

The provisions of the first deed of trust which were 
to be performed prior to the issue of the additional 
$800,000 in bonds were all duly performed (R.j 752). 

The building not having been completed, a new 
surety bond dated April 1, 1926, was given in the sum 
of $1,200,000 (R. 754, 422). This is the surety! bond 
involved in this appeal. 

Pursuant to the mortgage loan agreement addi¬ 
tional bonds in the sum of $800,000 were thereupon 
issued. The bonds were executed by the trustees of 
the Washington Central Trust and were certified by 
The National Shawmut Bank as trustee. On April 
26, 1926, they were delivered to Coffin & Burr,j Inc., 
as the lender under the loan agreement and to \y. H. 
Newbold’s Son & Company upon the order of Coffin 
& Burr, in the amount of $800,000 against additional 
money which had been paid by Coffin & Burr, Inb., to 
The National Shawmut Bank as trustee under the 
loan agreement on account of the loan at par anjl ac¬ 
crued interest less a discount of 7 x /2 per cent (R. 786). 
These bonds were all sold to the public prior to June 
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6, 1926, at from 99]/ 2 to par (R. 757, 844). Thus all 
of the first mortgage bonds had been sold to the pub¬ 
lic prior to the date of Stewart’s contract which was 
not until September 15, 1926 (R. 296, 417). 


Full Performance of Loan Agreement by 

Coffin & Burr. 

Under the loan agreement it was provided that an 
original sum should be paid by the lender for the ac¬ 
quisition of the land and for other purposes, and that 
subsequent payments should be made by the lender to 
the trustees of the Washington Central Trust in such 
sums as were necessary to equal 50 per cent of the 
amount certified by the architects as representing 
labor actually performed and finished or material ac¬ 
tually put in place in the erection of the building, in¬ 
cluding cost of demolition of existing buildings. 
(Par. 4 (c) R. p. 185). The lender had the right 
however to make advances in excess of the 50 per 
cent. (Par. 4(h), R. p. 188). As the building pro¬ 
gressed The National Shawmut Bank of Boston as 
trustee under the loan agreement made payments 
from time to time to the trustees of the Washington 
Central Trust upon architects certificates approved 
by Coffin & Burr, Inc., in most cases in the sum of 
50 per cent of the amount certified by the architects, 
but in some cases additional amounts allowed in an¬ 
ticipation by Coffin & Burr, Inc. The loan agree¬ 
ment provided for the payment of coupons on the first 
mortgage bonds out of funds held by the trustee (R. 
187, 188, 199), and such interest payments were made 
as of December 1, 1925, June 1, 1926, December 1, 
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I 

1926, and June 1, 1927. The complete account of the 
trustee under the loan agreement has been placed in 
evidence (R. 787, 788, 789) and shows that all of the 
money that the lender was obligated to pay under the 
loan agreement was paid by it to the trustep under 
the loan agreement, and that it all actually w'ent into 
the land and building except for these interest pay¬ 
ments and for the final sum of approximately $112,000 
which remained in the hands of the trustee uhder the 
loan agreement and which was attached by fetewart 
& Company in certain Massachusetts proceedings 
hereafter described. 


Facts Relating to Stewart <& Company J 

There had been no demolition or other wojk com¬ 
menced on the property covered by the original mort¬ 
gage prior to the recording of the same, or j on the 
property subject to the supplemental mortgage prior 
to its recording. (R. 883.) j 

September 15, 1926, some months after all \of the 
bonds had been sold to the public, the trusteesj of the 
Washington Central Trust entered into a contract 
with Stewart & Company to build the building. (R. 
755.) Some time between April and September, 1926, 
Harry D. Watts, representing Stewart & Company, 
saw Mr. Hagar who showed him the financial set-up 
of the Washington Building, that is, $3,300,000 first 
mortgage $800,000 second mortgage and $1,^00,000 
preferred stock. Mr. Hagar stated that he had a 
completion bond. Mr. Watts asked to see the com¬ 
pletion bond. Mr. Hagar did not have it, but [he did 
show Watts a copy of the first mortgage or deed of 


l 
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trust in which the bond was mentioned, and a Coffin 
& Burr, Inc., circular in which a completion bond 
was mentioned. With that assurance Mr. Watts then 
recommended to Stewart that the contract be signed. 
(R. 908.) Although Mr. Watts had the entire docu¬ 
ment containing the deed of trust he did not read it 
all. He read a section thereof where the surety 
bond is mentioned “conditioned for the completion 
of the entire structure’ * (R. 908), and he read a pro¬ 
vision in Section 9 which stated: 

“ * *i* in the event that the trustee shall sell 
the Mortgaged Property under the provisions of 
Article VII hereof, it shall apply such money 
(meaning the money received under the surety 
bond) together with any other moneys then held 
under the Loan Agreement as in said Article VII 
provided for the proceeds of such sale.” (R. 912, 
392, 393.) 

Mr. Watts did not read Art. VII (R. 912) 

“ * * * because he was perfectly satisfied upon 
reading the provisions referred to, taken with 
what Mr. Hagar had told him—that his company 
was entirely secured for payment, and that he 
never even thought of any reference to fore¬ 
closure, or any other proceeding under Art VII, 
or any other article, as they had a completion 
bond for $1,200,000.00 which meant what he al- 
wavs understood in 25 vears in that business a 
completion bond, and he was satisfied that it 
was all right; he did not contemplate the ques¬ 
tion of possible foreclosure or he would never 
have authorized the contract; what might or 
might not happen in the event of foreclosure did 
not interest him.” (R. 913.) 

In the brief for Stewart & Company there is no 
mention of the statement by Mr. Watts that: 
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“He did not contemplate the question of pos¬ 
sible foreclosure or he would never have au¬ 
thorized the contract.” (R. 913.) 

Mr. Watts testified that Hagar never showed him 
the stirety bond (R. 914); that he, Watts, never saw 
the surety bond (R. 915) and that Mr. Hagar did not 
tell Mr. Watts in whose favor the bond rah. Mr. 
Watts also testified that he knew that the first and 
second mortgages had been executed and recorded 
prior to the making of the Stewart contract (1^. 913.) 

Counsel for Stewart & Company, then offered to 
prove that Mr. Stewart, the active and directing 
head of the corporation to whom Mr. Wajits re¬ 
ported, I 

“ * * * directed the execution of the contract on 
the strength of the report of the existence of 
the said completion bond; that, as directing 
head of his company, it was the witness’ respon¬ 
sibility and duty to determine what contracts his 
company should enter into and which it should 
not; that he directed Mr. Watts to get inijorma- 
tion in regard to the financing and the provision 
that would be made for payment for Stewart & 
Company’s contract; that Mr. Watts had reported 
to witness that he had learned in Boston! from 
Hagar, from the first mortgage and from the Cof¬ 
fin & Burr circular, as to the completion boiid and 
that it was upon the strength of that repdrt by 
Mr. Watts that witness authorized the execution 
and deliverv of their contract on Septembbr 15, 
1926.” * I 

Upon objection this testimony was excluded (R. 
915,916). 

After entering into its contract with the trustees 
of the Washington Central Trust, Stewart & jCom- 
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pany thereupon went to work on the building and by 
November 30, 1927, it was substantially completed. 
A considerable sum was still owed Stewart & Com¬ 
pany on their building contract, and on November 
30, 1927, that company filed suit in Boston and 
tied up the funds remaining in the hands of the 
trustee under the loan agreement amounting to ap¬ 
proximately $112,000. On the same date Stewart & 
Company filed its mechanics’ lien in Washington in 
the sum of $203,077.48, and thereupon mechanics’ 
liens were quickly filed by other contractors and by 
the architects. (R. 756, 817, 333-335.) 


Defaults under the First Deed of Trust. 

As December 1, 1927, approached the trustee under 
the loan agreement still had in its possession the 
sum of approximately $112,000 heretofore referred 
to (R. 787, 788, 789), and Coffin & Burr as lender 
under the loan agreement by letter of November 17, 
1927, instructed the trustee to apply such fund to 
the amount of $99,000 toward the payment of the De¬ 
cember 1, 1927, interest on the first mortgage bonds 
(R. 853). A suit filed by Stewart & Company on 
November 30, 1927, to which reference has been made, 
prevented the trustee from making this application 
of the fund, and therefore when the December 1, 1927, 
coupons on the $3,300,000 bonds secured by the first 
mortgage were presented, they were not paid, nor 
was any payment made of the $33,000 which should 
have been put in the sinking fund. Notice of default 
was given December 27, 1927, and thereafter on May 
11, 1928, the principal amount of the bonds was de¬ 
clared due. (R. 752, 753, 330, 331, 332) 
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It was for those defaults, totaling $3,300,00(1.00 in 
principal, together with interest thereon, and fpr cer¬ 
tain Federal and State taxes and reasonable costs 
and expenses to the trustee, that the foreclosure of 
the first mortgage or deed of trust was decreed by 
the Lower Court. (R. 666 , 667) 


Proceedings in the Court Below. 

The interest on the second deed of trust was also 
defaulted, and the principal amount of the second 
trust bonds was declared due. (R. 752, 753, 14, 12 ) 
On March 29, 1928, the trustee under the second deed 
of trust instituted this action to foreclose the spcond 
deed of trust. (R. 1 ) H. E. Doyle was at onde ap¬ 
pointed receiver of the building (R. 91), and Andrew 
B. Duvall was later appointed co-receiver. (R.j 196) 
The trustee under the second deed of trust blade 
parties defendant the trustee under the first dej?d of 
trust, as well as the trustees of the Washington Cen¬ 
tral Trust and certain mechanics’ lienors (R. 1 ). 

The trustee under the first deed of trust originally 
moved to dismiss on the ground that it was not a nec¬ 
essary party to the proceedings to foreclose the sec¬ 
ond deed of trust (R. 137). Before there wasj any 
hearing upon this motion Stewart filed a crosb-bill 
claiming priority over both deeds of trust and inak- 
ing the trustee under the first deed of trust a rjartv 
defendant to its cross-bill (R. 140). As the trustee 
under the first deed of trust was obviously a proper 
party to such a cross-bill, the motion to dismiss was 
withdrawn without prejudice May 25, 1928 (R. 4 I 8 ), 
and thereafter, June 11, 1928, the trustee under^ the 
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first deed of trust filed a cross-bill to foreclose the 
first deed of trust (R. 319). To this were made 
parties defendant the trustees of the Washington 
Central Trust, the trustee under the second trust, 
Stewart, all the other mechanics’ lienors, all of the 
tenants in the building, and Parker & Bridget Com¬ 
pany which iwas claiming a lease in the building. There 
were also named as defendants thereto Citv Central 
Corporation and Robert M. Burnett, who had inter¬ 
vened as stockholders, and Weaver Bros., Inc., who 
had intervened as a creditor (R. 319). 

The opinion and decree of the Court below estab¬ 
lished the priority of the first mortgage or deed of 
trust over the claims of all other parties and directed 
foreclosure thereunder. (R. 1007-1023, 666-669) 


Proceedings to Enforce the Surety Bond for 

$ 1 ^ 00 , 000 . 

December 1, 1927, The National Shawmut Bank of 
Boston, as trustee under the indenture of mort¬ 
gage, wrote letters to the three surety companies, 
calling their attention to the fact that no funds 
had been provided to pay the coupon interest nor 
the sinking fund payment due December 1, 1927, 
and notified them that funds in the hands of 
the Trustee had been attached in a suit in Bos¬ 
ton bv Stewart and that Stewart had filed a 
mechanics’ lien in Washington. (R. 975, 976) They 
called upon the surety companies to hold them harm¬ 
less from the claims of Stewart, to make good the 
defaults of the Washington Central Trust in failing 
to pay Stewart and in failing to furnish the trustee 
with funds for the December 1, 1927, coupons and 
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sinking fund, and to perform such other steps as 
were necessary to comply with the bond. Thereafter, 
on February 20, 1928, The National Shawmut Bank 
of Boston, as trustee under the first mortgage! wrote 
further letters to the bonding companies stating that 
Coffin & Burr, Inc., as lender under the loan agree¬ 
ment had notified the bank that it had elected to pro¬ 
ceed with the construction and equipment of the 
building, and that there would be required fbr that 
purpose $450,000, and called on the bonding com¬ 
panies to pay this amount. (R. 978, 979) This de¬ 
mand was made pursuant to paragraph 13 of the loan 
agreement. (R. 193) The failure on the part of the 
bonding companies to advance such funds would 
establish a default under the bond. The loan agree¬ 
ment (paragraph 13) expressly provided that such 
election was “without prejudice to any other right 
of the Lender or Trustee or Bondholders arising in 
consequence of such default fr and that the lender at 
its election 4 ‘may, but shall not be required to com¬ 
plete the erection construction and equipment jthere- 
of”. (R. 193) 

On May 11, 1928 the principal of the first mortgage 
bonds was declared due in the sum of $3,300,00b and 
the trustees of the Washington Central Trust did not 
pay the same. This constituted another default un¬ 
der the surety bonds (R. 752, 331, 413, 425). there¬ 
after on October 19, 1928, The National Shafvvmut 
Bank of Boston, as trustee under the first deed of 
trust, instituted in the Court of Common Pleas ^um¬ 
ber 4 for the County of Philadelphia, State of Penn¬ 
sylvania, three suits, one against each of the surety 
companies. Judgment was had in each suit Anarch 
18, 1929, in the sum of $1,200,000 with interest on 


i 
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$132,000 thereof from December 1, 1927, and with 
interest on $1,068,000 thereof from May 11, 1928. (R. 

750) The opinion of the Philadelphia Court in these 
cases is printed in full in the record at pages 891 
to 907. It is important to note that these judgments 
were not based on the failure of the trustees of the 
Washington Central Trust or of the surety com¬ 
panies to pay the mechanics’ liens or to advance the 
money for the completion of the building. The bond 
provided that it would be breached in case the trus¬ 
tees of the Washington Central Trust failed to per¬ 
form any of their obligations under the indenture of 
mortgage or under the loan agreement prior to the 
time of the completion of the building free from liens. 
(R. 425) As the building had never been completed 
free from liens, the effect of this provision was that 
the surety companies became responsible for the non¬ 
payment of the interest and sinking fund on December 
1 , 1927, and j for the principal amount of the bonds 
which was declared due May 11, 1928. 

The interest payable December 1, 1927, was $99,000. 
The sinking fund payable December 1, 1927, was 
$33,000. The total payable December 31, 1927, was 
thus $132,000. In the judgment for $1,200,000, the 
full penalty of the surety bond, the Court therefore 
included interest on $132,000 from December 1, 1927. 
The principal amount of the bonds was not due until 
May 11, 1928, when it had been declared due. (R. 752, 
330, 331) Interest on the rest of the judgment, or 
$1,068,000, was given from May 11, 1928. (R. 907) 

It is thus demonstrable, not only from the opinion of 
the Court, biff from the amount of the judgment, and 
the dates from which interest was given that the 
judgment was entered for the defaults in the payment 
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of the interest and sinking fund on December 1, 1927, 
and for the payment of the principal amount of the 
bonds on May 11, 1928, and the judgment was not 
entered because of failure to pay off the StewarJ: lien 
which only amounted to $196,297.48.* 

At the foreclosure trial in the Court below- evidence 
v-as offered of a plan of settlement between a I first 
mortgage bondholders committee and the surety j com¬ 
panies whereby it was proposed that the surety jcom- 
panies purchase all the first mortgage bonds fropi the 
then holders, (R. 998 et seq.), but this evidence] w-as 
excluded as immaterial (R. 1006). 

! 

Changes in Trustees of Washington Central Trust . 

I 

The deeds recorded on July 17, 1925 were to Albert 
O. Hagar, William A. Wadden and Robert M. Burnett 
as trustees of the Washington Central Trust and they 
declared themselves as such in the declaration of trust 
recorded on that date. (R. 750, 157, 993) The orig¬ 
inal first mortgage or deed of trust, the loan agree¬ 
ment with Coffin & Burr, and the original surety fyond 
in the sum of $800,000.00 v-ere signed by these three 
as trustees of the Washington Central Trust. 1 (R. 
751, 341, 398, 180, 202, 754)^ j 

Pursuant to the provisions of the declaration of 
trust, several changes took place in the trusteeship. 
At the time of the execution of the supplementary 
first mortgage or deed of trust and of the surety bond 
for $1,200,000.00 v’hich is the subject of this appeal, 

*Footnote—The amount given above is the amount of Stewart’si lien 
established in the court below. In the Philadelphia suit the j’ourt 
said “A balance of $275,000 of the contract price remains unpaid, 
liens to that amount have been filed $162,000 of which are conceded 
to be valid/' The rest of the amount of the liens was disputed ip the 
Philadelphia suit. (R. 891.) 


40 


the trustees were Ralph A. Stewart, Robert M. Bur¬ 
nett and the National Shawmut Bank of Boston. 

The trustees at the time of the institution of the 
suit, and at the time of the entry of the decree bv 
tlie Court below, were Robert H. Montgomery and 
the National Shawmut Bank of Boston, there being 
one trusteeship vacant in the Washington Central 
Trust. (R. 754, 666) 


Important Facts not Mentioned in Stewart Brief. 

It will be noted that there are a number of facts 
which are highly important from the standpoint of 
the appellees which were not mentioned in the 
Stewart brief. These facts not mentioned by counsel 
for Stewart include the following: 

1 . As early as March 4, 19*25, in the preliminary 
purchase Agreement between Coffin & Burr and the 
City Central Corporation a surety bond was pro¬ 
vided for 

“satisfactory to the banker and to its counsel 
in form and to be issued by a responsible bond¬ 
ing company approved by the banker guarantee¬ 
ing the completion of the building * * 

(R. 839) 

2 . The surety bond was prepared by counsel for 
Coffin & Burr, the bankers, under instructions to sur¬ 
round all papers with all the legal protection that he 
could devise on behalf of the first mortgage bond¬ 
holders and on behalf on Coffin & Burr. (R. 808, 809, 
840) 

3. The loan agreement provided for the giving of 
a surety bond in the sum of $800,000, and provided 
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further that if the additional parcels were acquired a 
surety bond of $1,200,000 should be furnished in place 
of the $800,000 bond. The loan agreement had at¬ 
tached to it as exhibits the forms in which these (bonds 
were to be executed, and the bond of $1,200,000 in¬ 
volved in this appeal is drawn in identically the same 
form as the form for the $1^00,000 bond which was at¬ 
tached to the loan agreement. (See addition to rec¬ 
ord)* 

This loan agreement provided: 

“All benefits hereof shall inure to the lender 
and to the trustee as trustee under the mortgage 
and its successors in said trust and to tliej bor¬ 
rower as trustees of the Washington Central 
Trust * * (R. 202) 

It was not provided in the loan agreement that the 
benefits thereunder should inure to the benefit of the 
builder. 

4. One of the conditions of the mortgage was that 
before issuing additional bonds in the sum of $80(j,000, 
making a total issue of $3,300,000, the Borrower tnust 
deliver to the trustee a surety bond in the suiln of 
$1,200,000 in the form provided in the loan agreement. 
The bond for $1,200,000 which was delivered j and 
which is the subject of this appeal, is in the form pro¬ 
vided in the loan agreement, and was executed pur¬ 
suant to the said condition of the mortgage, j (R. 
350, 351 and see printed addition to record.) 

i 

— 

*In fairness to counsel for Stewart it should be said thai the 
fact that the form of the $1,200,00U suretv bond, attached to the 
loan agreement was identical with the $1,200,000 surety bond, as ex¬ 
ecuted, although shown by the evidence, was omitted from the rec¬ 
ord and since the filing of Stewart’s brief has been added tc the 
record by stipulation of counsel. 


5. The first mortgage or deed of trust which was 
expressly made a part of the surety bond contained 
the provision: 

“Nothing in this indenture, express or implied, 
is intended or shall be construed to confer upon 
or to give to any person or corporation, other 
than the parties hereto and the holders and regis¬ 
tered owners of the Bonds, any right, remedy or 
claim under or bv reason of this indenture or 
any covenant, condition, stipulation or agreement 
hereof; and all the covenants, conditions, stipu¬ 
lations, promises and agreements in this inden¬ 
ture contained bv or on behalf of the Mortgagors 

w o o 

shall 'be for the sole and exclusive benefit of the 

» 

parties hereto and of the holders and registered 
owners of the Bonds. (Article XIII, Section 2) 
(R. 397) 

G. Mr. Watts of Stewart & Company upon whose 
testimony the Stewart argument is predicated ex¬ 
pressly said that: 

“He did not contemplate the question of pos¬ 
sible foreclosure or he would never have author¬ 
ized the contract.” (R. 913.) 

7. The judgment in the Philadelphia suit against 
the surety companies was not for the default in pay¬ 
ment of the balance due Stewart & Company, but was 
for the default in payment of the interest and sink¬ 
ing fund due December 1, 1927, and the principal 
amounts which had been declared due on the first 
mortgage bonds on May 11, 1928. (R. 891, 907) 
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Argument. 

i 

I 

The Surety Bond of $1,200,000 Which Ran to the 
Trustee Under the First Mortgage as Obligee, 
Was Not in Fact for the Benefit of Stewart, but 
Was for the Benefit of the First Mortgage Bond¬ 
holders. 

i 

In the preliminary agreement between Coffin & 
Burr, the bankers, and the City Central Corporation 
dated March 4, 1925, it was provided: 


“The company agrees to furnish at its own 
expense a completion bond in an amount to be 
determined by the banker but not to exceed $800,- 
000 , satisfactory to the banker and to its Counsel 
in form and to be issued by a responsible bond¬ 
ing company approved by the banker guarantee¬ 
ing the completion of the building in accordance 
with said plans and specifications and with the 
terms of this agreement, free from all claims for 
liens.” (R. 839.) 

This agreement was entirely for the benefit of the 
bankers, Coffin & Burr, and the provision fpr the 
surety was inserted as a protection to the persons 
who would purchase the mortgage bonds that these 
bankers expected to sell to the public. | 

The loan agreement, to which was attached, j as an 
exhibit, a form of surety bond identical with the form 
in which said bond was finally executed was drawn by 
counsel for Coffin & Burr. (R. 808, 809, 840.)! Mr. 
Gleason of Coffin & Burr worked with Mr. Catjieron, 
counsel for Coffin & Burr, on the first loan papers 
consisting of the first mortgage loan agreement, the 
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first mortgage deed of trust and the surety bond. 
He told Mr. Catheron that: “this was their first 
contract with Hagar; that this was a development 
outside of Boston and in a jurisdiction with which 
they were not familiar and requested Catheron to 
surround these papers with all the legal protection 
that he could devise on behalf of the first mortgage 
bondholders and on behalf of Coffin & Burr.” (R. 
840.) 

The surety bond in the penalty of $1,200,000 was 
thus drawn by Mr. Catheron. A copy of it was at¬ 
tached to the loan agreement, and it was referred 
to in the loan agreement. The parties to this loan 
agreement were Coffin & Burr as lender, the trustees 
of the Washington Central Trust as borrower and 
The National Shawmut Bank of Boston as trustee. 
It was expressly provided that “all benefits hereof 
shall inure to” these three parties. (R. 202.) 

The first mortgage or deed of trust provided that 
bonds to the aggregate full value of three million 
three hundred thousand dollars might be issued, “but 
only after” (R. 350): 

“(e) | if the building (herein called the ‘orig¬ 
inal building’) to be erected on the parcels orig¬ 
inally subjected to the lien of this mortgage be 
not already completed, the delivery to the Trus¬ 
tee of a bond in the penal sum of one million two 
hundred thousand dollars ($1,200,000) executed 
by the Borrower as Principal and a responsible 
surety company or responsible surety com¬ 
panies authorized to do business in Washington, 
D. C., and in the Commonwealth of Massachusetts, 
as Surety or Sureties, conditioned for the com¬ 
pletion ' of the entire structure formed by the 
‘original building’ and the ‘addition’ in accor- 
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i 

dance with the plans and specifications therefor, 
referred to in the Loan Agreement, and 


J in ac¬ 
cordance with the supplemental indenture or 
indentures hereinbefore referred to; such bond 
shall be in the form provided in the Loan Agree¬ 
ment and inav be substituted for the bond in the 
penal sum of eight hundred thousand dollars 
($800,000) referred to in the Loan Agreement; ’ ’ 
(R. 351.) (Article I, Section 2 (e).) 1 

i 

It was under this condition, stipulation or agree¬ 
ment of the first mortgage or deed of trust that the 
surety bond in the penalty of $1,200,000 which is the 
subject of this appeal was given. 

The first deed of trust contained the following 
provision: 

“ Nothing in this indenture, express or im¬ 
plied, is intended or shall be construed to confer 
upon or to give to any person or corporation 
other than the parties hereto and the holders and 
registered owners of the bonds any right, remedy 
or claim under or by reason of this indentiire or 
any covenant, condition, stipulation or agreement 
hereof; and all the covenants, conditions, stipu¬ 
lations, promises and agreements in this inden¬ 
ture contained by or on behalf of the mortgagors 
shall be for the sole and exclusive benefit 4>f the 
parties hereto and of the holders and registered 


owners of the bonds."’ (Article XIII, 2) (R. 


397.) 


pur- 


As the surety bond for $1^00,000 was given 
suant to the express covenant, condition, stipulation, 
promise or agreement contained in Article I Section 
2 (e) of the first mortgage or deed of trust, quoted 
above, and as it is expressly provided thaf all 
“covenants, conditions, stipulations, promises j and 
agreements” in the mortgage should be fop the 


“exclusive benefit” of the parties to the mortgage 
and the holders of the bonds , it inescapably fol- 
loivs that the giving of the surety bond was for the 
sole and exclusive benefit of The National Shawmut 
Bank as trustee under the first mortgage deed of trust 
and for the benefit of the holders of the mortgage 
bonds secured thereby. 

The surety bond for $1,200,000 was made by the 
trustees of the Washington Central Trust as principal 
and by the surety companies as sureties. The obligee 
in the bond was 

“The National Shawmut Bank of Boston * * * 
as it is trustee under the indenture of mortgage 
hereinafter referred to and its successors in said 
trust as obligee.’’ 

After reciting the execution of the first mortgage or 
deed of trust and the loan agreement the surety bond 
stated: 


“ * * * reference to which indenture of 

mortgage and loan agreement and supplemental 
loan agreement is hereby made and which instru- 
ments, and all and singular the terms thereof are 
hereby made a part hereof by reference thereto as 
fully to all intents and purposes as if set forth 
in the bodv hereof.” 

Thus by reference there is expressly carried into the 

surety bond the provision of the first mortgage or 

deed of trust just quoted expressly limiting its benefit 

to the Trustee and the holders of the mortgage bonds 

secured thereby. 

•» 

There is nothing in the loan agreement, in the first 
mortgage or deed of trust, or in the surety bond 
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which indicates that the surety bond or any! of the 
other instruments were for the benefit of Stewart & 
Company. On the contrary it is stated as clearly as 
words can make it that all of these instruments were 
for the benefit of The National Shawmut Bank as 
trustee for the holders of the first mortgage l^onds. 

Counsel for Stewart & Company argue ih their 
brief at page 48, et seq., that the surety bond had 
“a double aspect,” being in part an ordinary bond to 
indemnify the mortgage and in part the direct j obliga¬ 
tion of the sureties to pay the cost of the erection 
and completion of the structure if the owners failed 
to do so. It was argued that these obligations were 
as distinct as if they had been embodied in separate 
instruments. This was not the case at all. Ap anal¬ 
ysis of the bond will show that its covenants and 
«> 

conditions closely followed the covenants of th(f mort¬ 
gage. The bond is one complete instrument which 
was given as security for the performance !of the 
mortgage or deed of trust and loan agreement. 

Thus the mortgage provided: 


“The Mortgagors covenant to perform and dis¬ 
charge all the covenants and obligations by them 
to be performed and discharged, and to observe 
all the conditions and provisions by them to be 
observed, in the Bonds and in this indenture con¬ 
tained. * * * (R. 366) j 

“The mortgagors covenant that they will forth¬ 
with, upon the recording of this indenturej * * * 
cause to be erected and completed on the j Mort¬ 
gaged Property with all reasonable diligence and 
dispatch, and in any event (delays occasioned by 
strikes or other unavoidable calamities excepted) 
on or before January 1, 1927, an office and mer¬ 
cantile building in accordance with the jprovi- 
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sions of the loan agreement and the plans and 
specifications therein referred to * * *. 

“* * * and that forthwith upon such record¬ 
ing of a supplemental indenture subjecting to the 
lien of this indenture, the ‘additional parcels’ 
described in the loan agreement, they will also, 
* * * cause to be erected and completed on said 
parcels of land with all reasonable diligence and 
dispatch and in any event (delays occasioned by 
strikes or other unavoidable calamities excepted) 
not later than January 1, 1927 * * *. 

“* * * and promptly to pay for said building 
and addition. 

“And to pay all bills and claims contracted or 
incurred in connection with the construction and 
equipment thereof.” (R. 367, 368) 

The surety bond closely followed these provisions 
of the mortgage. It recited the execution and de¬ 
livery of the mortgage and the fact that the mort¬ 
gage provided that the mortgagors had covenanted 
to cause to be erected, constructed and equipped the 
original building and the “addition.” The mortgage 
and loan agreement were made a part of the surety 
bond and all terms of both of these instruments were 
made a part of the surety bond by reference, as fully 
as though incorporated in the surety bond. (R. 425) 
The surety bond then provided that the conditions in 
regard to the principal were to be as follows: 

“1. Make, construct, erect and equip or cause 
to be made, constructed, erected and equipped 
the said .structure composed of the original build¬ 
ing and the ‘addition’ according to all of the 
terms, covenants, conditions and requirements of 
said indenture of mortgage, and said loan agree¬ 
ment and said supplemental indenture and sup¬ 
plemental loan agreement * * * and 
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“2. Complete or cause to be completed tbe erec¬ 
tion, construction and equipment of said! struc¬ 
ture composed of the original building and the 
‘addition’ within the time and in the manner pro¬ 
vided in said indenture of mortgage anti loan 
agreement and supplemental indenture of! mort¬ 
gage and supplemental loan agreement * * * 
and 

“3. Pay or cause to be paid fully and punc¬ 
tually the cost of such erection, construction and 
equipment of said structure composed of the 
original building and ‘addition’ as the same shall 
become due and payable, and 

“4. Perform or cause to be performed until 
the completion of the said structure composed of 
the original building and the ‘addition’ and its 
equipment and payment in full therefor^ free 
from liens, all obligations of the principals junder 
said indenture of mortgage and said loan agree¬ 
ment and supplemental indenture of mortgage 
and supplemental loan agreement, and 

“5. Cause to be indemnified, reimbursed and 
saved harmless the Obligee from and on account 
of any and all claims, costs, suits, judgments, 
counsel fees, expenses and damages of whatso¬ 
ever nature and description that may be incurred 
or suffered by the Obligee on account of any 
claims or liens which mav now or hereafter arise 
or occur against said structure composed of the 
original building and the ‘addition’ or against 
said land;” 




These conditions of the surety bond are substan¬ 
tially the same as the covenants of the mortgage 
quoted above on pages 47 and 48 of this brief, 
and it is thus apparent that paragraphs [num¬ 
bered 1, 2 and 3 of the conditions to be performed 
by the Principal in the surety bond were inserted to 
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secure to the trustee under the mortgage the per¬ 
formance of the similar quoted covenants of the mort¬ 
gagor contained in the mortgage. It is also apparent 
that the condition numbered 4 was inserted as a 
“catch-all” provision to cover any covenants or con¬ 
ditions contained in the mortgage which were not 
covered by the specific conditions of the bond num¬ 
bered 1, 2 and 3, quoted above and to cover the 
general “catch all” covenant of the mortgage quoted 
above on page 47 of this brief. Among such other 
covenants were the covenant to pay the principal 
and interest on the bonds (R. 361, 362); the cove¬ 
nant to the bondholders to pay at the source certain 
income and personal property taxes on the income and 
principal amount of the bonds (R. 361, 362); cov¬ 
enant to pay real estate taxes levied on the property 
embraced within the mortgage (R. 363): covenant to 
keep the property insured (R. 364). This “catch all” 
covenant also covered certain covenants contained 
in the loan agreement which were not specifically 
covered bv the bond. 

m/ 

As the conditions numbered 1, 2 and 3 were in¬ 
serted to secure the performance of said covenants 
contained in the mortgage, which the mortgage ex¬ 
pressly stated were for the sole and exclusive benefit 
of the trustee and the mortgage bondholders, it fol¬ 
lows that the conditions inserted in the bond to secure 
the performance of these covenants also were for the 
sole and exclusive benefit of the mortgage bond¬ 
holders and, the trustee. For the same reason 
that part of the “catch-all” condition numbered 4, 
which followed the “catch-all” provision in the mort¬ 
gage, also was for the benefit of no one other than 
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the trustee or bondholders. The reference in the 
“catch-all” condition to the performance of all ob¬ 
ligations of the principal under the loan agreement, 
was by the same token not for the benefit of Stewart 
because the loan agreement as has alreadyj been 
pointed out was not for its benefit. J 

Condition 5 of the surety bond was one of indem¬ 
nity only against claims, costs, suits, judgments! dam¬ 
ages, etc. and was of course for the sole benefit of 
the trustee, the Obligee named in the bond. 

The surety bond then gave the conditions in regard 
to the sureties. These conditions are as follower 

I 

“6. Save, hold and keep said Obligee wholly 
free and harmless of and from any and all claims, 
costs, suits, judgments, counsel fees, expenses 
and damages of whatsoever nature or description 
which may be incurred, suffered or permitted by 
said Obligee because of any default whatsoever 
on the part of the Principals in the keeping, per¬ 
forming and discharging of any of the terms, 
covenants, or conditions hereinabove set forth on 
the part of the Principals to he kept, performed 
or discharged, or under the terms of said Inden¬ 
ture of Mortgage or of said Loan Agreement or 
of said Supplemental Indenture of Mortgage or 
of said Supplemental Loan Agreement, prior to 
the completion of the erection, construction and 
equipment of said structure composed of the 
original building and the ‘addition’ and payment 
therefor free from liens, and 
“7. Make good any default on the part of the 
Principals under any of the terms, covenants or 
conditions hereinabove set forth on the paj’t of 
the Principals to be kept and performed, or 
under the terms of said Indenture of Mortgage 
or of said Loan Agreement or of said Supple- 
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mental Indenture of Mortgage or of said Sup¬ 
plemental Loan Agreement, up to and including 
the completion of said structure composed of 
the original building and the ‘addition' and its 
equipment and payment therefor free from liens 
in the same time and in the same manner as said 
Principals are obliged so to do and perform.’’ 

The second of these two conditions to be performed 
bv the sureties is the one which counsel for Stewart 
state is the provision which affords protection to the 
builder and those similarly situated. (See p. 50 of 
Stewart’s brief.) Thev relv on the condition to 
make good any default in the terms, covenants or con¬ 
ditions thereinbefore set forth on the part of the 
Principals, to be kept and performed. These condi¬ 
tions have b^en fully discussed already, and it is ap¬ 
parent that they were inserted in the bond to secure 
the performance of definite covenants contained in 
the mortgage, which covenants were expressly stated 
not to be for the benefit of anvone other than the 

i *• 

trustee or holders of the mortgage bonds, and to se¬ 
cure the performance of covenants contained in the 
Loan Agreement which covenants, as has been pointed 
out, were only for the benefit of the Lender and the 
trustee under the mortgage and loan agreement. It 
follows that the conditions inserted in the bond to 
secure the performance of these covenants are also 
not for the benefit of anyone other than the trustee, 
bondholders or lender. 

Moreover, the surety bond was given pursuant to a 
condition of the mortgage, and the provision of the 
mortgage which expressly states that none of its 
covenants, conditions, stipulations or agreements are 
intended to be for the benefit of anvone other than 
the trustee or holders of the mortgage bonds, was 
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expressly incorporated in the surety bond by refer¬ 
ence, so that the surety bond itself contains by refer¬ 
ence the express provision that it was not f^r the 
benefit of anyone other than the trustee or holders 
of the mortgage bonds. 


Stewart Did Not in Fact Rely on the Surety Bond. 

The allegation that the Stewart Company was in¬ 
duced to enter into its contract in reliance upon the 
obligation of the surety bond was not made ijn the 
original Stewart cross-bill, but was injected intjo the 
case at the trial. It was purely an afterthought. 
(Compare R. 155 with R. 657.) 

The testimony of Watts to the effect that hfe en¬ 
tered into the contract relying on the surety [bond 
is palpably weak. Of course, the existence of a com¬ 
pletion bond was to Mr. Watts a valuable piece of 
evidence that the enterprise was well sponsored, and 
that is all that his testimony amounts to. If Mr. 
Watts intended to rely on the surety bond he was 
certainly most negligent in failing to secure a ^opv 
of the surety bond before signing the contract, j 

Mr. Watts knew that the first and second mortgages 
had been executed and recorded prior to the marking 
of the Stewart contract (R. 913). But he never isaw 
the surety bond (R. 915) and did not even know in 
whose favor the surety bond ran (R. 915). 

Mr. Watts read the condition in the mortgage re¬ 
quiring the giving of the $1,200,000.00 surety bond 
(R. 908, 909). But he did not even take the trouble 
to look at the rest of the mortgage. (R. 912) Had 
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lie clone so he would have seen the provision near 
the end of tjie mortgage which expressly provided that 
tlie conditions of the mortgage were for the sole 
and exclusive benefit of the parties to the mortgage 
and the holders of the bonds (R. 397) and would have 
found that the surety bond was not for the benefit of 
the builder. 

Although he saw the first mortgage, he did not read 
the provisions in regard to what would be done with 
the proceeds of a foreclosure. (R. 912, 392, 377-381.) 
Mr. Watts stated on cross-examination: 

“He did not contemplate the question of pos¬ 
sible foreclosure or he would never have author¬ 
ized the contract.” (R. 913.) 

There has hern a foreclosure, and the money re¬ 
sulting from the proceeds of the foreclosure has been 
applied exactly in accordance with the terms of the 
first mortgage or deed of trust. In view of the fact 
that Mr. Watts did not contemplate the question of 
possible forclosure and “would never have authorized 
the contract” if he had thought of the question of 
foreclosure, it cannot be considered that Mr. Watts 
relied upon the surety bond to help Stewart & Com¬ 
pany in the event of foreclosure. And as there has 
been a foreclosure there is nothing left to Stewart's 
argument that thev relied on the surety bond. 
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Stewart is Not Entitled to the Protection of the Sure¬ 
ty Bond Because it Was Not Given for Stewart’s 
Benefit. j 

There is a line of cases where builders an<} ma¬ 
terialmen have been allowed to recover on Suretv 

i * 

bonds for the completion of public structures;. In 
those cases the builders or materialmen had no fctatu- 
tory liens, and the surety bonds were actually given 
for their protection. 

But in a case like the present where a statute gives 
a contractors’ lien to builders and materialmen, it is 
well established and certainly in this jurisdiction, 
that such contractors are not entitled to the benefit of 
a surety bond given by the owner to a trustee for 
mortgage bondholders. 

Thus in Williston on Contracts, Section 372 jit is 
stated: 

I 

4 4 It is a common stipulation in a building j con¬ 
tract that the contractor will pay all billsj for 
labor and materials. In most cases the fulfill¬ 
ment of this promise by the contractor operates 
to discharge a liability of the owner of j the 
building, whose building would be liable to satis¬ 
fy the liens given by the law to workmen and 
materialmen. It cannot, therefore, be inferred 
that the promisee requires the promise in ojxler 
to benefit such creditors of the contractor. ;The 
natural inference is that his object is to prqtect 
himself or his building. When, however, j the 
owner of the building is a municipality, or comity 
or State such an inference cannot so readity be 
justified, for the laws give no liens against ; the 
buildings of such owners. In such cases if j the 
stipulation can be regarded as the result of n}ore 
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than the accidental insertion of a provision com¬ 
mon in building contracts without reflection as 
to its necessity, it must be supposed that the ob¬ 
ject was to benefit creditors of the contractor. 

* * * y y 

The law on this subject is correctly and very fully 

stated in a, brief filed by Messrs. Clephane, Latimer 

and Hall in the case of Sun Indemnity Company of 

Xeiv York v. American University in this Court, No. 

4669. That was a suit bv a sub-contractor on a bond 

* 

given by a contractor in favor of the owner of a tract 
of land, the bond providing for “payment to all per¬ 
sons supplying labor or materials in the prosecution 
of the work.” The able counsel in their brief cor¬ 
rectly stated that an action would lie only in one of 
the following cases: 


“1. Where the bond is statutorv and bv the 

•> •> 

express provisions of the statute a right of action 
is given to a sub-contractor. 

“2. \yhere the bond runs to a state or political 
subdivision thereof against which no lien can be 
filed , and where, because of that feature, the 
Courts have construed the statute as intending to 
give such a remedy. 

“3. Where in tlie bond by its express terms a 
sub-contractor is named as an obligee or the right 
to sue thereon is conferred on a sub-contractor. 

*‘4. Where the circumstances are such that the 


courts necessarily assume that the bond was given 
for the express purpose of protecting the sub¬ 
contractor." (Italics those of Messrs. Clephane, 
Latimer and Hall.) 


They cited the case of National Surety Co . v. Brown- 
Graves Co., 7 Fed. (2d) 91, and the case of Maryland 
Casualty Co. v. Johnson, 15 Fed. (2d) 253 (brief pp. 
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16-20), and asked that this Court follow the Federal 
rule rather than a decision of the Maryland Cojirt of 
Appeals in Hartford Accident £ Indemnity Co. v. W. 
£ J. Knox Net £ Twine Co., 150 Md. 40, which they 
contended “should not be persuasive’’ (brief p. 19), 
and as to which they said: “Whv the Maryland court 
should have adopted the minority view instead <^f the 
majority view in this country is hard to explain. It 
perhaps was upon the theory as suggested by itj that 
knowing that there was no right to file a mechanics 9 
lien in Baltimore, the parties expressly intended in 
giving the bond to make it inure to the benefit ojf the 
sub-contractors, * * *” (Italics those of Messrs. 

Clephane, Latimer and Hall). 

In their present brief the same counsel rely pri¬ 
marily on the same Maryland case of Hartford Ac¬ 
cident £ Indemnity Co. v. W. £ J. Knox Net £ Twine 
Co., supra (see present brief pp. 45-47) which they 
said “should not be persuasive” in their earlier 
brief. They ignore the federal cases which they so 
persuasively quoted in their earlier brief. Unfortu¬ 
nately for their present contention the eminent coun¬ 
sel were so convincing in the Sun Indemnity lease 
that the law in this jurisdiction has been settled 
against them. In Sun Indemnity Co. v. American 
University, 58 App. D. C. 184, it was held that| the 
sub-contractor could not recover against a surety 
company under the terms of an indemnity bond which 
ran to the University as obligee. The Court said: 

“The University is the sole obligee name4 in 
the bond, and it may be understood that the b^nd 
was given to protect its interests. The premium 
of the bond was paid entirely by the Construc¬ 
tion company; no part of it was paid by orj on 
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behalf of the materialmen, nor does it appear 
that any of them knew that such a bond had been 
given, or was induced to supply material for the 
work by reason thereof. The corresponding pro¬ 
visions appearing alike in the contract and the 
bond wherebv the surety company stipulated that 
the Construction Company would promptly pay 
all debts incurred, for labor or material in pros¬ 
ecuting the work, enured to the benefit of the 
University only, and were designed to save it 
from mechanics’ liens upon the property. These 
are the only stipulations in either contract or 
bond relating to such liens, and they have no 
other effect than to protect the University from 
loss because of such liens. Thev are not ef- 
fective to give such creditors the right to bring 
independent suits against the surety company 
upon their claims. * * * Fosmire v. National 
Surety Co., 229 N. Y. 44; Eureka Stone Co. vs. 
First Christian Church, 86 Ark. 212; National 
Surety Co. v. Brown-Graves Co. (C. C. A. Sixth 
Circuit), 7 Fed. (2nd) 91; Maryland Casualty 
Co. v.; Johnson, 15 Fed. (2nd) 253.” 

It should be noted that the case at bar is a much 
stronger case for the proposition that a third party 
is not entitled to the “protection” of the bond than 
was the Sun Indemnity case referred to above. In 
the Sun Indemnity case the instruments themselves 
did not contain express provisions to the effect that 
the surety bond was only for the benefit of the obligee, 
whereas in the case at bar, as has been pointed out 
in this brief, the instruments contain express pro¬ 
visions toi the effect that the surety bond is for the 
sole and exclusive benefit of the trustee under the 
mortgage, and the bondholders. 

As it is contended that the present case is different 


59 


from this decision in that in the Sun Indemnity case 
it did not appear that materialmen knew thPt such 
a bond had been given or were induced to |supply 
material because the bond had been given, it!should 
be noted that this Court there cited with approval 
the case of National Surety Company v. Brown- 
Graves Company , 7 Fed. (2d) 91. In that case a 
lessee of a lot, in order to raise money to build, 
issued $100,000 of first trust bonds secured by the 
leasehold making a trust company trustee for the 
bondholders. In the deed of trust there was a clause 
that the lessee would construct on the premises a new 
building of a certain value which upon completion 

i til ill* i • i • i • j e i • 


should be free from all liens or liabilitv foil 
under any materialmen’s, mechanics’, laborer 


s 


liens 
\ or 


other similar lien loss, and that it would furnish to 
the trustee a bond in the sum of $50,000 conditioned 
that it would erect a building according to prescribed 
plans and specifications. The bond ran to the trust 
company as trustee for the bondholders undtjr the 
mortgage. The bond provided that the bujilding 
would be erected free and clear of anv and all 
and incumbrances arising from claims of modi' 


liens 

lanics, 

bond 


materialmen, etc. After the execution of the 
Brown-Graves Company furnished material ini con¬ 
nection with the erection of the building. The lessee 
became insolvent and Brown-Graves Company in 
connection with other creditors asserted liens, j The 
building was sold subject to the mortgage bonds and 
the proceeds distributed among the creditors, leaving 
a large balance still due Brown-Graves Company. 
Brown-Graves Company then brought suit op the 

suretv bond to recover the balance of its claim. I The 

•/ 

suit was dismissed, the Court saying: 
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“The Brown-Graves Company was not a party 
to this bond or to the consideration inducing its 
execution. The covenant was to erect the build¬ 
ing ‘free from all liens, except the morigage 
liens on said leasehold estate/ and a condition 
was that the building should be erected ‘in the 
manner provided in said mortgage deed of trust 
and in said plans and specifications, * * * free 
and clear of any and all liens and incumbrances 
arising from the claims of architects, mechanics, 
materialmen, laborers and others for labor done 
and material furnished in and about the con¬ 
struction of said building/ etc. These condi¬ 
tions were imposed to protect the bondholders, 
who had a selfish interest in the completion of 
the building according to the plans and specifi¬ 
cations, free of liens. Liens were asserted 
against the building, but they have all been dis¬ 
charged. The bondholders are not complaining. 
But, if they were, plaintiff could not maintain 
this action, unless it could be said that the bond 
was executed for its benefit as well as the bond¬ 
holders y . As said in Simson v. Brown, 68 X. V. 
355, and approved in Constable v. National 
Steamship Co., 154 U. S. 51, 14 S. Ct. 1062, 38 L. 
Ed. 903: ‘It is not every promise made by one 
to another, from the performance of which a 
benefit may ensue to a third, which gives a right 
of action to such third person, he being neither 
privy to the contract, nor to the consideration. 
The contract must be made for his benefit as 
its object, and he must be the party intended to 
be benefited*. The test is whether it was the 
purpose of the bond to include in its protection 
collateral interests. It is not conceivable to us 
that it was. Plaintiff’s reliance on the bond at 
the tune the material was furnished does not 
enlarge its obligations or the purposes for which 
it was executed. Nor did an incidental interest 
in the full performance of the building contract 
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change the situation, for those who had the right 
to look to the bond for indemnity are to be\ found 
in its terms and intendment , which we I think 
clearly exclude plaintiff as a beneficiary.” \ (Ital¬ 
ics ours.) 

■ 

The Court also pointed out very clearly that) there 
is a difference between a case where the wort is to 
be done on a public building under contract jvith a 
municipality, the reason for the distinction being 
that in such case the materialmen do not by Statute 
have a lien, and the courts take the view that a 
provision inserted in a completion bond fcjr the 
erection of the project free and clear of all liens 
must have been inserted for the benefit of tlje me¬ 
chanics’ lienors. 

Another case cited with approval by this jCourt 
in the Sun Indemnity case is Maryland Casualty 
Company v. Johnson, 15 Fed. (2d) 253. Thi& case 
was a suit in equity and involved a bond givpn by 
the contractor to the owner. The bond provided as 
follows: I 

▼ • . I 9 

“Now, therefore, the condition of this obliga¬ 
tion is such that, if the principal shall faithfully 
perform the contract on his part, and satisfy all 
claims and demands incurred for the sam^, and 
shall fully indemnify and save harmles.^ the 
owner from all cost and damage which lie! mav 
suffer by reason of failure so to do, and shall 
fully reimburse and repay the owner all outlay 
and expense which the owner may incur in mak¬ 
ing good any such default, and shall pay all per¬ 
sons ivho have contracts directly with the prin¬ 
cipal for labor or materials , then this obligation 
shall be null and void; otherwise, it shall remain 
in full force and effect.” 
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It was contended that the surety on the bond was 
liable to materialmen for material furnished but 
not paid ifor. The court pointed out the differ¬ 
ence between a case where the work to be done is of 
a public nature so that there is no statutory lien 
and a case where the work is of a private nature so 
that there is a statutory lien, and held that the bond 
was not intended for the benefit of materialmen and 
that therefore materialmen were not entitled to 
protection under it. The Court said: 

“Careful consideration of the authorities 
above cited (and many others) leads to the con¬ 
clusion that bonds securing the faithful per¬ 
formance of contracts between private parties 
should be construed in accordance with the evi¬ 
dent intent of the parties at the time of contract¬ 
ing. To conclude that the clause providing for 
payment of labor and materials was inserted in 
the bond here in question for protection of third 
parties is to indulge an unwarranted confidence 
in the altruistic motives of those engaged in con¬ 
struction work. 

“It seems clear that the object in contem¬ 
plation of the parties at the time the bond was 
furnished was to secure to the owner the com¬ 
pletion of the building- at the contract price and 
its delivery free from liens for unpaid labor 
and materials. 

*#••#•#«- 

“That the payment of claims of materialmen 
teas not one of the direct objects of the bond 
given in this case seems clear. The protection 
therein afforded materialmen was purely inci¬ 
dental to the real purpose of the bond. It is 
extremely probable that neither party to the con¬ 
tract gave thought to the interests or welfare 
of those who might become interested as mate - 
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rialmen, further then necessary to afford protec¬ 
tion against liens. To say that an entire stranger 
to the contract, who knew nothing of it at the time 
of its formation, who did not share in the consid¬ 
eration , and whose interests were probably not 
thought of, is a real party in interest, is to con- 
fuse fancy and fact. * * * if tj ie partied at the 
time of contracting had such intention, it could 
have been clearly so stated in the contract, as 
ivas done in several of the cases cited abofye. To 
give the bond the strained construction suggested 
by materialmen ivould be indicative of judicial 
paternalism. 

“That the materialmen are indirectly or in¬ 
cidentally benefited by the terms of the lyond is 
insufficient.” (Italics ours) 

I 

It is contended by counsel for Stewart tliat the 
present case is different from the Sun Inch enmity 
case in that the present case is a suit in equity, 
whereas the Sun Indemnity case was a suit ^t law. 
As to this contention it should be noted firs^:, that 
this Court did not place its decision in the Sun In¬ 
demnity case on the narrow ground that the spit was 
one at law, and second, that the case of Maryland Cas¬ 
ualty Company v. Johnson quoted from above was 
a suit in equity, was cited with approval by this 
Court in the Sun Indemnity case, and decided in no 
uncertain language that a third party materialman 
was not entitled to the protection of a completion 
bond because it was not intended to be for the benefit 
of materialmen. 

In the case of Constable v National Steamship Co., 
154 U. S. 51, referred to in the quotation above 
from the Brown Graves decision, it should be jnoted 
that the Supreme Court quoted with approval ati page 
74 the following statement from Simpson vs. Brown, 
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68 X. Y. 355, and that the italics contained in the quo¬ 
tation are in the opinion of the Supreme Court: 

“It is not every promise made by one to an¬ 
other, from the performance of which a benefit 
may inure to a third, which gives a right of 
action to such third person, he being neither 
privy to the contract nor to the consideration. 
The contract must be made for his benefit as its 
object and he must be the party intended to be 
benefited.” 

Also in the recent case of Robins Dry Dock & 
Repair Co. v. Flint, 275 U. S. 303, at page 307, the 
Court, speaking through Mr. Justice Holmes, stated: 

“Before a stranger can avail himself of the 
exceptional privilege of suing for a breach of an 
agreement to which he is not a party he must at 
least show that it was intended for his direct 
benefit (Italics ours) 

Other cases supporting the contention of this 
appellee are: 

The Cleveland Metal Roofing & Ceiling Com¬ 
pany v. Gaspard , 89 Ohio St. Rep. 185; 

Eureka Stone Co. v. First Christian Church , 
89 Ark. 212; 

First M. F. Church to use of Hall v. Isenberg, 
246 Pa. 221. 

As has already been pointed out in this brief the 
surety bond was intended only for the benefit of the 
trustee under the mortgage, the holders of the bonds 
secured bv the mortgage, and the Lender. 

The foregoing decisions demonstrate that Stewart 
& Company i and the other lienors are not entitled to 
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the “protection” of the surety bond because! it was 
not given for their benefit. 


This is Not a Case for Marshaling of Assets The 
Trustee Could Sue on the Surety Bond and. Could 
Also Foreclose. 

It is contended that the trustee should have re¬ 
sorted to the remedy on the bond first and i should 
have exhausted that remedy before proceeding against 
the building. This is apparently based on the equit¬ 
able principle of marshaling of assets. For the fol¬ 
lowing reasons it is clear that the trustee did not 
have to sue on the bond and exhaust its remedy be¬ 
fore selling the building: 

In the first place, it will be well to state what the 
doctrine of marshaling of assets is. It is defined in 
Volume 38 Corpus Juris, page 1365, Paragraph 2, as 
follows: 

“The doctrine of marshaling of assets and se¬ 
curities is that, where a creditor has a lien on two 
funds in the hands of the same debtor, and 
another creditor has a lien on one of them only, 
equity, on the application of the latter, wilj com¬ 
pel the former to make his debt out of that fund 
to which the latter cannot resort.” j 

i 

There are a number of reasons why this doctrin<| does 
not apply in this case: 

1. In order to guard against injuring the rights of 
the co-creditor, equity will not enforce the riile of 
marshaling of assets unless it appears that the! fund 
against which the creditor wants to force his co-predi- 


i 
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itor to proceed first is sufficient to satisfy the co-cred¬ 
itor’s demand. In this case the claim of the Bank in 
behalf of the bondholders was approximately $4,000- 
000 and the penalty of the bond was $1,200,000. 
Clearly the penalty of the bond was not sufficient to 
cover the total amount of the Bank’s claim. On this 
point Sheldon on Subrogation, Section 63, at page 
69, states the rule as follows: 

“But this general rule, that a creditor having 
a prior lien upon two funds will not be allowed 
so to apply them as to exclude a creditor having 
a junior lien upon one only of the same funds 
from the benefit of his lien, will not be applied 
in any case where it would work an injustice to 
the creditor having the prior lien to restrict him 
to only one fund. He cannot be compelled to con¬ 
fine himself to only one of the funds, unless that 
fund is shown to be sufficient to satisfy his de¬ 
mand. ’ 9 

2. Aside from the foregoing, however, it is clear 
that the rule of marshaling of assets cannot be ap¬ 
plied, for it is well settled that a surety is not a 
“fund or security” in the sense which those terms 
are used in connection with the principle of marshal¬ 
ing. Ruling Case Law states this rule as follows: 

“A suretv is not a ‘fund’ or ‘securitv’ in the 

f 

sense which those terms are used in connection 
with the principle of marshaling. A creditor can¬ 
not be compelled to satisfy his debt from the 
sureties of his debtor before resorting to a fund 
or collateral security on which he has a lien.” 
18 R. C. L., page 458, Paragraph 5. (See also 
note under 39 L. R. A. (N. S.) 1000.) 

3. Still another reason why the Bank cannot be 
forced to proceed on the bond and exhaust its rem- 
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edy thereon first is that the prior creditor is hot re¬ 
quired to resort first to that security which he alone 
can claim when he can obtain the benefit of it only by 
litigation. See 18 R. C. L., page 463, Paragraph 10. 

4. A final and conclusive reason against marshaling 
of assets is that Stewart would obtain no benefit by 
the payment of the penalty of the surety bond to the 
trustee for the bondholders. The surety company 
would be subrogated to the Bank’s lien if it dijd pay 
the amount of its obligation under the bond, aijid the 
junior lienor therefore would not derive any l^enefit. 
from forcing the Bank to exhaust its remedy against 
the surety company first. Ruling Case Law, Vblume 
18, page 461, Paragraph 9, states the following: 

“In the absence of some special equity, the 
principle of marshaling assets is not applicable 
to a case where one of the funds is the property 
of a surety; for if a surety be compelled t<|> pay 
the debt of his principal, he becomes his crbditor 
by virtue of the payment, with the right of] sub¬ 
rogation.’’ 

In Jones on Mortgages, Section 1125, the rule 'as to 
subrogation of the surety is stated as follows: 

“An indorser of a note or surety of a j debt, 
upon being compelled to pay it, is entitled t (p the 
benefit of any security as, for instance , a mort¬ 
gage given by the principal debtor to the holder 
of the note, or debt to secure it. Without any as¬ 
signment of it, he is by force of law* subrogated 
to the benefit of it. His equity of subrogation 
arises at the time the relation of principal and 
surety conies into being. Such indorser or surety 
upon payment of the debt is substituted to the 
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rights of the creditor in respect to liens therefor, 
and to their priority over other creditors (Ital¬ 
ics ours.) 

In Mankey v. Willoughby, 21 App. D. C. 314, the 
Court on page 322 stated the rule as to the right of a 
surety to be subrogated to all rights and securities of 
the creditor as follows: 

“The case as thus presented, apart from the 
matters of defense, is plainly within the estab¬ 
lished principle, that a surety, or a party who 
stands in the position of a surety, such as in¬ 
dorser or guarantor, is entitled to receive and to 
be subrogated to all the rights and remedies of 
the creditor whose debt he has been required to 
pay, as to any security, fund, lien or equity, which 
the creditor had against any other person or 
property , on account of such debt. This right of 
the surety to be subrogated, on the payment of 
the debt, to the securities held by the creditor, 
does not depend upon contract, but rests upon 
principles of justice and equity. The surety is 
entitled to have the security in the same plight 
and condition in which it stood in the creditor’s 
hands, and is entitled to all the remedies thereon 
that were available to the creditor. Wright v, 
Morley, ll Yes. 12; Craythorne v. Swinburne, 14 
Yes. 159; Mayhew v, Crickett, 2 Swanst. 185; 
Pledge v. Buss, Johns. (Y. C.) 666; King v. Bald - 
win, 2 Johns. Ch. 554; Mathews v. Aikin. 1 X. Y. 
595; Swan v, Patterson, 7 Md. 164.” 

In the case of Taylor v, MacGreal, 15 App. D. C. 
32, at page 38, the Court said: 

“Subrogation means the substitution of one in 
the place of an obligee with all his rights and 
remedies against the obligor. It is a legal fic- 


tion—a creation of equity—by force of whjich an 
obligation extinguished by the payment of a third 
person, for his own protection, or at the Request 
of the maker or other obligor, is regarded still 
subsisting for the benefit of this third person. 
When necessary to the full protection <j)f the 
equitable rights of the payer, the obligation is 
treated as having been equitably assigned t'p him, 
and its lien as kept alive for his benefit.” i 

I 

The application of these decisions to the case ^t bar 
is this: If the surety companies had been forced to 
pay $1,200,000 to the trustee for the bondholder^, they 
would have been to that extent subrogated tlo the 
rights of the latter, so that when the trustee collected 
$3,300,000 on foreclosure $2,100,000 thereof woijdd be 
paid to the bondholders (who would have already re¬ 
ceived $1,200,000) and the remaining $1,200,000 jvould 
be repaid the surety companies. (This illustration, 
of course, disregards interest, etc.) 

The doctrine of marshaling of assets is therefore 
inapplicable: (1) because the amount of the bofnd is 
insufficient to take care of the entire claim, (2|) be¬ 
cause a surety is not a 66 fund” or “security”, (3) be¬ 
cause the trustee cannot be forced to litigate,j and 
(4) because the surety would be subrogated. 


Answer to Specific Points Made in Stewart Brief. 

There are certain statements in the Stewart brief 
which call for specific answer: 

1. On pages 22 and 23 it is shown that dividend pay¬ 
ments were made amounting to not less than $18(j),000 
and that disbursements for interest were made 
amounting to $485,000, and the statement is m^de: 
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“It is obvious that if the capital of the trust 
had been conserved there would have been ample 
to pav the Stewart Company and all other cred¬ 
itors.’’ 

On the contrary, it is obvious that the trustees of the 

Washington Central Trust had to pay the interest 

when it came due. Thev could not “conserve” the 

• 

money that was required to pay the interest. These 
interest payments were made under authority of ex¬ 
press provisions contained in the loan agreement 
(See this brief pages 30 and 31.) 

The dividend payments were made under authority 
of a provision in the declaration of trust providing 
that during construction the trustees might pay divi¬ 
dends out of capital if there were insufficient income 
from which to pay them. (See page 14 of this 
brief.) This declaration of trust was recorded and 
was referred to in Stewart’s contract (R. 755, 296). 
Consequently, Stewart, at the time it made its con¬ 
tract, had notice that such dividends might be paid. 

2. The thifd assignment of error (brief pp. 34, 35) 
is based on the theory that Stewart completed the 
erection of the building after the so-called election by 
Coffin & Burr. The letter relied on as an “election” 
was dated February IS, 1928 (R. 978). The first let¬ 
ter of anyone to the surety companies was December 
1, 1927 (R. i 974-976). Stewart & Company did no 
work after either of those dates. The notice of 
mechanics’ lien was filed by Stewart & Company on 
November 30, 1927 (R. 756). 

Moreover the letter relied on was written pur¬ 
suant to paragraph 13 of the loan agreement which 
as has already been pointed out in this brief 
provided that if the borrower should abandon or 
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unreasonbly delay the construction and/or equip¬ 
ment of the building or fail to complete the samp and 
if the surety should not forthwith proceed with the 
construction and/or equipment “the Lender at its 
election ( but without prejudice to any other rigfit of 
the Lender or Trustee or Bondholders arising ir\ con- 
sequence of such default) may , hut shall not he re¬ 
quired to, complete the erection, construction and 
equipment thereof.’’ (R. 193) 

3. On page 52 of the Stewart brief it is stated that 
in the event of default under the loan agreement or 
the mortgage any money received under the jcom- 
pletion bond j 

i 

I 

“shall be used to make good the default op ac¬ 
count of which it was received or shall b(j ex¬ 
pended in the completion of the building as con¬ 
templated in the loan agreement.” 

This statement is not quite complete for there is the 
further provision: 

“or in the event that the trustee shall sell the 
mortgaged property under the provisions of i Ar¬ 
ticle VII hereof it shall apply such money,j to¬ 
gether with any other moneys then held uiider 
the loan agreement as in said Article VII pro¬ 
vided for the proceeds of such sale.” 

i 

l 

In this connection the Court should have in rriind 
that the judgment obtained in Philadelphia against 
the surety companies was not on account of any 
default in paying the mechanics’ lienors, but was on 
account of the default in not paying the principal of 
the mortgage bonds after it became due. Moreover, 
the trustee did sell the mortgaged property under Sthe 




provisions of Article VII and any money obtained 
from the sale of the property and/or the surety 
bonds would thus have to be paid over to the bond¬ 
holders and not to Stewart. 

4. On page 54 of the Stewart brief reference is 
made to the so-called ‘‘indifference of the trustee, 
the obligee; named in the bond, to the enforcement of 
the surety companies’ liability”, and on page 66 it is 
indicated that the trustee under the first mortgage 
obtained a judgment against the surety companies 
“upon the, demand of Stewart & Company”. The 
only basis for this statement is that the suit on the 
suretv bond was not filed until after the cross-bill 
bv Stewart had been filed. It was a weightv and 
difficult matter to decide just what was the best way 
to protect the first mortgage bondholders with their 


$3,300,000 of overdue bonds. The decision as to the 
best method of procedure was only made after careful 
and long deliberation. The results of that delibera¬ 
tion are evident, however, from the complete success 
of the suit at law against the surety companies filed 
in Philadelphia and the crossbill to foreclose filed in 
Washington. In view of this complete success the 

trustee cannot fairlv be accused of “indifference.” 

% 

5. On page 58 the statement is made: 


“Stewart was brought into equity as a defen¬ 
dant against whom equitable relief was sought 
by the obligees of the completion bonds in which 
suit the principals of the bonds were also made 
parties and thereupon Stewart & Company filed a 
crossbill for equitable relief from the obligees and 
the sureties, the latter being made parties to the 
suit bv said cross-bill.” 
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This is not quite accurate. Stewart & Company was 
brought into equity in a suit by the trustee finder 
the second deed of trust. Thereupon on May 16,11928, 
Stewart & Company tiled a cross-bill making the 
sureties parties (R. 140, 153), and praying affirma¬ 
tive relief against the trustee under the first deed of 
trust (R. 155). It was only after this cross-bill had 

been tiled by Stewart that the trustee under the first 
* 

deed of trust on June 11, 1928, tiled its own answer 
including a cross-bill against Stewart & Company and 
the others. Prior to that time the trustee under the 
first deed of trust had been trying to get out of the 
litigation (R. 137, 318). 

Thus the trustee under the first deed of trust did 
not bring Stewart into the case but was brought in, or 
at least kept in, by Stewart. 

6. On pages 65 and 66 the statement is made:' 


“Is it reasonable to suppose that any bujilder 
would have undertaken the erection of a struc¬ 


ture of the size and character of the Washington 
Building in the face of the large mortgages ahead 
of him without ascertaining what provision for 
his payment had been made V ’ j 


The answer to this rhetorical question is that this is 
exactly what Stewart did. Mr. Watts undertook the 
erection of the structure without looking at the surety 
bond. Mr. Watts never saw the surety bond (R. 915). 

7. At page 67 et seq. the argument is made thatj the 
evidence of Mr. Stewart should have been admitted 

i 

because his testimony was not hearsay. No reason 
was given for the exclusion of the testimony j (R. 


915), but obviously it was excluded because it was! im¬ 
material. As the surety bond was not given f or j the 
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benefit of Stewart & Company, it did not make any 
difference what Mr. Stewart heard or why he acted. 
Talking about hearsay in this connection is the old 
familiar device of setting up a straw man and knock¬ 
ing it down again. 

8. The icase of Equitable Surety Co. v. United 
States, 234 IT. S. 448, which is quoted on pages 48 and 
49 of the iStewart brief, involved a bond given pur¬ 
suant to a statute, requiring persons entering into a 
contract for the construction of a public building, to 
give a bond to the United States. As has already 
been pointed out in this brief, a bond given for the 
construction of a public building is quite different 
from the case at bar. Moreover the statute involved 
in that case expressly provided that the materialman 
could sue upon the bond. 


There is no Equity in the Contention of Stewart & 

Company. 

There is a great deal in the Stewart brief to the 
effect that there is a difference between equity and 
law, that even though no advantage could be taken 
of the surety bond by Stewart at law there is some 
principle of equity whereby an obligation may be 
found to make good to Stewart the money that has 
been lost in the construction of the building. 

Of course it is a pity that Stewart & Company has 
not been paid in full for constructing the building. 
It is unfortunate that they have done the good work 
that they have and have suffered the loss that they 
have, but this case does not alone involve the ques¬ 
tion of making good to Stewart a loss that it has 


75 


sustained. If any decree is given in favor of Stewart 
its payment will have to come out of one of the other 
parties to the suit, and in determining whether or 
not a decree should be entered in favor of Stewart & 


Company this Court is bound to consider whether 
there is any obligation on the part of any party |in this 
suit to respond to the demands advanced by Stjewart. 

The contention of Stewart that the Chancellor sit- 
ting in an equity court should disregard the rights of 
the parties as fixed by the documents was disposed 
of by the United States Supreme Court in thb case 
of Kneeland v. American Loan Co., 136 U. S. 89, 97, 
where the Court said: j 

“Whoever has dealings with a company Whose 
property is mortgaged must be assumed to have 
dealt with it on the faith of its personal re¬ 
sponsibility, and not in expectation of Subse¬ 
quently displacing the priority of the moijtgage 
liens. It is the exception and not the rule that 
such priority of liens can be displaced. Wle em¬ 
phasize this fact of the sacredness of contract 
liens, for the reason that there seems to be grow¬ 
ing an idea, that the chancellor, in the exercise of 
his equitable powers, has unlimited discretion in 
this matter of the displacement of vested li^ns.” 


The representatives of Stewart & Company knew 
that the first and second mortgages had been recorded 
and that any rights that they would obtain from tpild- 
ing the building would be subject to the lien of these 
mortgages. They knew or should have known that the 
surety bond was provided for in the mortgage ancj that 
it was expressly stated in the mortgage that aljl its 
conditions were for the benefit of the trustee thereun¬ 
der and the mortgage bondholders. Nevertheless, 8itew- 


art & Company signed a contract and went ahead 

with the construction. Thev now wish to retard the 

* 

first mortgage bondholders in the establishment of 
their rights, and they wish to take advantage of a 
surety bond which by the express terms of the mort¬ 
gage was given solely for the benefit of the first mort¬ 
gage bondholders. 

Equity favors the vigilant. Let us compare the 
vigilance of the appellees Coffin & Burr with that of 
the appellants Stewart & Company: 

In the first preliminary contract Coffin & Burr, for 
the protection of the persons to whom they expected 
to sell the bonds, were careful to insert every possi¬ 
ble safeguard, so that there would be a first mortgage 
on the building, and a surety bond, protecting not 
only the completion of the building, but so broad 
in its terms that a judgment for $1,200,000 was sub¬ 
sequently obtained against the surety companies by 
reason of default in the payment of the mortgage 
bonds. These provisions for the protection of the 
bondholders were carefullv inserted again in the loan 
agreement,! in the first mortgage deed of trust, and in 
the surety, bond itself. Coffin & Burr, the bankers, 
were thus careful and prudent enough to exact the 
surety bond as a condition of lending the money in 
addition to all of the other safeguards that they in¬ 
sisted upon. 

Five and one-half months after the surety bond was 
delivered and two and one-half months after all of 
the first mortgage bonds had been sold to the public 
Stewart entered into its contract to construct the 
building (R. 757, 865, 754, 572, 296). The repre¬ 
sentatives of Stewart and Company did not exact 
anv bond in their own behalf. Mr. Watts did not even 

90 
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read the deed of trust although it was in his hands. 
(R. 912) Mr. Watts did not contemplate thje possi¬ 
bility of a foreclosure. (R. 913) Mr. Watts did not 
ever see the surety bond or know who was the obligee 
in it. (R. 915) 

Not only has Stewart & Company no case under 
any recognized principle of law or equity, but the 
facts are such that they hardly call for sympathy. 


Conclusion. 

i 

I 

It is therefore urged that the decision of tlje court 
below was correct and should be sustained. 

* i 

Respectfully submitted, 

J. Harry Covington], 
Spencer Gordon, 

Fontaine C. Bradley, 
Attorneys for Appellees, The National 
Shawmut Bank of Boston, Trustee 
under First Mortgage or Deed of 
Trust, and Coffin <fc Burr, Jw'p. 
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APPENDIX. 

Copy of Surety Bond Involved on this Appeal. 

Know all men by these presents that Robert M. 
Burnett, Ralph A. Stewart and The National Shaw- 
mut Bank of Boston as they are Trustees of the 

^ " i 

Washington Central Trust under an Agreement and 
Declaration of Trust dated as June 1, 1925, a copy of 
which has been filed in the office of the Commissioner 
of Corporations for the Commonwealth of Majssachu- 
setts, as Principals, and Hartford Accident & Indem¬ 
nity Company, a Connecticut corporation, Maryland 
Casualty Company, a Maryland corporation, afid The 
Metropolitan Casualty Insurance Company Of New 
York, a New York corporation as Sureties, afe held 
and stand firmly bound unto The National Shawmut 
Bank of Boston, a corporation duly organized and ex¬ 
isting under the laws of the United States of Ameri¬ 
ca and having a usual place of business in the City 
of Boston in said Commonwealth, as it is Trustee un- 
der the Indenture of Mortgage hereinafter referred 
to, and its successors in said Trust, as “Ob}igee”, 
in the full and just sum of one million two hundred 
thousand dollars ($1,200,000) in good and lawful 
money of the United States of America for the pay¬ 
ment whereof well and truly to the Obligee the 
Principals and Sureties bind themselves, their legal 
representatives, successors and assigns jointly and 
severally, firmly by these presents. 

Signed and sealed this first day of April, 1026. 

The condition of this obligation is such that where¬ 
as, the Principals have executed and delivered |o the 
Obligee as Trustee an Indenture of Mortgage dated 

i 

I 

i 

I 
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as June 1, 1925, covering the following described 
real estate, namelv: 

7 v 

1. Lot lettered “B” in D. A. Gardner et al’s sub¬ 
division of lots in square numbered Two Hundred 
and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in 
Liber W. F. at folio 181; 

2. Lots lettered “E” and “F” ; n 1). A. Gardner’s 
subdivision of lots in Square numbered Two Hundred 
and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in 
Liber R. W. at folio 131; 

3. Lots numbered Eight (8) and Nine (9) in J. W. 
Naim’s subdivision of lots in Square numbered Two 
Hundred and Twenty-three (223), as per plat re¬ 
corded in the Office of the Surveyor for the District 
of Columbia in Liber H. D. C. at folio 132; 

4. Lots numbered Ten (10) and Eleven (11) in 
William S. Thompson’s subdivision of lots in Square 
numbered Two Hundred and Twenty-three (223), as 
per plat recorded in the Office of the Surveyor for 
the District of Columbia in Liber W. B. N. at folio 
209; 

5. Lot numbered Nineteen (19) in Tyssowski 
Brothers’ subdivision in Square numbered Two Hun¬ 
dred and Twenty-three (223), as per plat recorded in 
the Office of the Surveyor for the District of Colum¬ 
bia in Liber 25 at folio 164; and the building to be 
erected thereon, and have also executed and deliv¬ 
ered to the Trustee a Supplemental Indenture of 
Mortgage dated as April 1, 1926, covering the follow¬ 
ing additional parcels of real estate, namely: 

1. Lot lettered “A” in D. A. Gardner et al’s sub¬ 
division of lots in Square numbered Two Hundred 
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and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in 
Liber W. F. at Folio 181; j 

2. Lot numbered Eleven (11) in A. H. Shepherd’s 
subdivision in Square numbered Two Hundreji and 
Twenty-three (223), as per plat recorded in the j Office 
of the Surveyor of the District of Columbia in Liber 
W. B. M., Page 159; 

3. Lot lettered “F” in Gardner and Sioussa’^ sub¬ 

division of lots in Square numbered Two Hundred 
and Twenty-three (223), as per plat recorded in the 
Office of the Surveyor of the District of Columbia 
in Liber W. F. at Folio 181; j 

4. Lot lettered “G” in D. A. Gardner’s subdivi¬ 
sion of lots in Square numbered Two Hundred and 
Twenty-three (223), as per plat recorded in the Office 
of the Surveyor for the District of Columbia in JLiber 
R. W. at folio 131; 

and the building to be erected thereon, all as set forth 
in said Indenture of Mortgage and said Supplemen¬ 
tal Indenture, and 

Wliereas there have been or may be issued lender 
said Indenture of Mortgage and Supplemental In¬ 
denture in accordance with their terms First Mort¬ 
gage Six Per Cent. Sinking Fund Gold Bonds tp the 
principal amount of three million three hundred thou¬ 
sand dollars ($3,300,000) said bonds to be dated as 
June 1, 1925, and to mature June 1, 1940, and | 

"Whereas the Principals in and by said Indenture of 
Mortgage and by a Loan Agreement executed between 
the Principals, the Obligee and Coffin & Burr, Incor¬ 
porated, a Massachusetts corporation (therein and 
hereinafter called the ‘ 4 Lender”) dated as Jui^e 1, 
1925, and by a Supplemental Indenture and Supple- 
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mental Loan Agreement dated as April 1, 1926, have 
agreed and covenanted to cause to be erected, con¬ 
structed and equipped upon the said parcels covered 
by said Indenture of Mortgage and said additional 
parcels an office and mercantile building consisting 
of the original building and the “addition’' referred 
to in said Loan Agreement and in said Supplemental 
Loan Agreement in accordance with certain plans and 
specifications in said Agreements referred to, refer¬ 
ence to which Indenture of Mortgage and Loan 
Agreement i and Supplemental Indenture and Supple¬ 
mental Loan Agreement is herebv made and which in- 
struments $nd all and singular the terms thereof are 
hereby made a part hereof by reference thereto as 
fully to all intents and purposes as if set forth in the 
bodv hereof. 

Xow, therefore, if the Principals shall well and truly 

1. Make, construct, erect and equip or cause to be 
made, constructed, erected and equipped the said 
structure composed of the original building and the 
“addition” according to all of the terms, covenants, 
conditions and requirements of said Indenture of 
Mortgage and said Loan Agreement and said Supple¬ 
mental Indenture and Supplemental Loan Agree¬ 
ment or any modification thereof, assented to in writ¬ 
ing by the Lender and the Sureties and the plans 
and specifications therein referred to as amended 
from time to time in accordance therewith, and 

2. Complete or cause to be completed the erection, 
construction and equipment of said structure com¬ 
posed of the original building and the “addition” 
within the time and in the manner provided in said 
Indenture of Mortgage and Loan Agreement and 
Supplemental Indenture of Mortgage and Supple- 
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mental Loan Agreement or any modification or ex¬ 
tension thereof assented to in writing by the 
and the Sureties, and 

3. Pay or cause to be paid fully and punctually 
the cost of such erection, construction and equipment 
of said structure composed of the original building 
and the “addition” as the same shall become due and 
payable, and 

4. Perform or cause to be performed until th^ com¬ 
pletion of said structure composed of the original 
building and the “addition” and its equipment and 
payment in full therefor, free from liens, all Obliga¬ 
tions of the Principals under said Indenture of IMort- 
gage and said Loan Agreement and Supplemental 
Indenture of Mortgage and Supplemental Loan 
Agreement, and 

® ’ l 

5. Cause to be indemnified, reimbursed and Caved 
harmless the Obligee from and on account of anv and 
all claims, costs, suits, judgments, counsel fees, ex¬ 
penses and damages of whatsoever nature and de¬ 
scription that may be incurred or suffered b^ the 
Obligee on account of any claims or liens which may 
now or hereafter arise or occur against said struc¬ 
ture composed of the original building and the |“ ad¬ 
dition” or against said land; 

Or, if the Sureties shall 

6. Save, hold and keep said Obligee wholly free! and 
harmless of and from any and all claims, costs, suits, 
judgments, counsel fees, expenses and damage^ of 
whatsoever nature or description which may be in¬ 
curred, suffered or permitted by said Obligee because 
of any default whatsoever on the part of the Princi¬ 
pals in the keeping, performing and discharging of 
any of the terms, covenants, or conditions herein- 




0 


above set forth on the part of the Principals 
to be kept, performed or discharged, or under 
the terms of said Indenture of Mortgage or of said 
Loan Agreement or of said Supplemental Indenture 
of Mortgage or of said Supplemental Loan Agree¬ 
ment prior to the completion of the erection, con¬ 
struction and equipment of said structure composed 
of the original building and the “addition’’ and 
payment therefor free from liens, and 

7. Make good any default on the part of the Prin¬ 
cipals under any of the terms, covenants or condi¬ 
tions hereinabove set forth on the part of the Princi¬ 
pals to be kept and performed, or under the terms 
of said Indenture of Mortgage or of said Loan Agree¬ 
ment or of said Supplemental Indenture of Mortgage 
or of said Supplemental Loan Agreement, up to and 
including the completion of said structure composed 
of the original building and the “addition” and its 
equipment and payment therefor free from liens in 
the same time and in the same manner as said Prin¬ 
cipals are obliged so to do and perform, 

Then this obligation shall be null and void; other¬ 
wise it shall remain in full force and effect. 

This bond is executed, delivered and accepted upon 
the following terms and conditions and the express 
covenant of the Sureties that: 

1. The act of the Obligee or of the Lender in waiv¬ 
ing any default on the part of the Principals of the 
covenants, agreements and conditions by said Princi¬ 
pals to be kept and performed hereinabove stated or 
referred to, or the giving by the Obligee or the Lend¬ 
er of any extension of time for the performance of 
any of the covenants, agreements or conditions here¬ 
inabove stated or referred to, or any other forbear- 



anee on the part of either the Obligee or the Lender, 
or any alterations which may be made in the te^ms of 
said Loan Agreement or of said Supplemental Loan 
Agreement for the work to be done under it, shrill not 
in any way release the Principals and the Sureties 
or either or any of them, their legal representatives, 
successors and assigns from liability hereunde^, no¬ 
tice to the Sureties of any waiver, release, extension, 
forbearance, alteration or default being hereby 
waived; 

i 

2. The Sureties shall repay to the Obligee all sums 
paid by it, (including, without limiting the generality 
of the foregoing, sums deposited with it by the Lender 
and sums paid or repaid to the Lender fof the 
erection, construction and equipment of said Struc¬ 
ture composed of the original building and the j“ ad¬ 
dition”) to make good any default of the prin¬ 
cipals under the Loan Agreement or the Indenture of 
Mortgage or the Supplemental Loan Agreement or 
the Supplemental Indenture of Mortgage, forthwith 
as each payment is made, with interest thereon at the 
rate of six per cent. (6%) per annum from the time 
of each payment; 

3. The Sureties will at their own cost and expense 
defend any and all claims, suits, actions, or causes 
of action brought to establish any mechanics ’ or other 
liens included in the condition of this bond; 

4. If, pursuant to the terms of the Loan Agreement 
or Supplemental Loan Agreement, the Obligee or the 
Lender shall proceed with the erection, construction 
and equipment of said structure composed of the Orig¬ 
inal building and the 44 addition”; 

Then and in that event the Sureties agree to pay 
over to the Obligee from time to time as requested 
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by it in writing and within five days of each such re¬ 
quest, such sums as shall be required (in addition 
to moneys actually paid over to or deposited with the 
Trustee by the Principals and moneys which but for 
the default of the Principals the Lender would be 
under obligation to advance) for the completion of 
the erection, construction and equipment of said struc¬ 
ture composed of the original building and the “ad¬ 
dition”. On each occasion the written request of the 
Trustee deposited in the mail postage prepaid and 
addressed to the Sureties at their home offices shall 
be conclusive evidence of the sum then required. 

Upon completion of the erection, construction and 
equipment of said structure composed of the original 
building and the “addition” free from liens any bal¬ 
ance of sums paid by the Surety not required as 
above provided shall be repaid by the Trustee to the 
Sureties together with interest if any allowed there¬ 
on bv the Trustee. 

* 

5. The aggregate liability of the Sureties under this 
instrument shall not exceed one million two hun¬ 
dred thousand dollars ($1,200,000). 

In witness whereof the Principals and Sureties have 
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caused this instrument to be executed as of tjhe day 
and year first above written. 

Robert M. Burnett, [seal.] 

Ralph A. Stewart, [seal.] 

As Trustees of the Washington 
Central Trust , but Not Individually. 


[Corporate Seal] 


[Corporate Seal] 


[Corporate Seal] 


Hartford Accident & Indem¬ 
nity Co., 

By Henry H. WileJer, 

A ttorney-in-Fact. 

The Metropolitan Casualty 

i 

Insurance Company otj New 
York, I 

By Percy G. Cliff, 

Attorney-in-F act. 
By Edward Quain, j 

At to rn ey-in\Fact. 

Maryland Casualty Company, 
Bv R. S. Proctor, 

Vice-President. 
Attest: | 

A. D. CoRKERY, I 

Asst. Secretary. 



